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COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TELEDYNE INDUSTRIt&S, INC. 
Plaintiff, 


-against- 
12 Civ. 
EON CORPORATION, ODIF PODELL, 
SIMON SRYBNIK, NICHOLAS ANTON, 
SAUL WALLER and KERNS MANUFAC- : COMPLAINT 
TURING CORP., 


Defendants. ‘. 3 jij 92 26 
’ r Raber) , 


Jubbe BAUMANN 


Plaintiff, TELEDYNE INDUSTRIES, INC. ("Teledyne"), 
by its attorneys, BREED, ABBOTT & MORGAN, for its complaint 
herein, alleges: 

FIRST CAUSE OF ACTION 

5 (a) Plaintiff is a California corporation, with 
its principal place of business in Los Angeles, California. 

(b) Defendant, EON CORPORATION ("Eon"), is a 
New York Corporation, with its principal place of business in 
Brookiyn, New York, 

{c) Defendant, ODIF PODELL ("Podell") is a 
natural person residing in Pleasantville, New York. 

(ad) Defendant, SIMON SRYBNIK ("Srybnik"), is a 
natural person residing in the City, County and State of New 
York. 

(e) Defendant, NICHOLAS ANTON ("Anton"), is a 


natural person residing in the State of New York. 


A 8 


Complaint 


(f) Defendant SAUL WALLER ("Waller"), is &a 


natural person residing in Glen Cove, New York. 


(g) Defendant, KERNS MANUFACTURING CORP. ("Kerns"], 
is a New York corporation, with its principal place of business 
in Long Island City, New York, 

2. (a) This Court has jurisdiction of this action 
under ?8 U.S.C. § 1332, in that it is between citizens of dif- 
ferent states, and the matter in controversy exceeds $10,000, 
exclusive of interest and costs. 

(b) Venue is proper in this Court under 28 U.S.C. 
§ 1391 (a). 

3. At all times material herein: 

(a) Podell was Chairman of the Board of Directors 
and treasurer of Eon. 

(b) Anton was a director and president of Eon. 

(c) Waller was a director and secretary of Eon. 

(d) Srybnik was a dire zor of Eon and, as of May 
22, 1971, was the beneficial owner of 2,657,913 shares of the 
Common Stock of Eon. By reason of said stock ownership, which 
contitutes 45.18% of Econ's issued and outstanding stock, 

Srybnik dominates and controls Eon and its Board of Directors, 
and the Board takes such action as Srybnik may determine and dic- 
tate. 

(e) Kerns, as of May 22, 1971, owned of record 


12.53% of Eon's outstanding voting shares and also held notes of 


Eon in the principal amount of $276,043. Srybnik owns and con- 
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trols a majority of Kerns' issued and outstanding stock and is 
Chairman of its Board of Directors. 

4. On or about June 29 1969, Eon, through its Ameri- 
can Marc Division, was awarded a multi-year contract by the U.S. 
Army (the “Army Con r “\, under which Eon was to manufacture 
and celiver to the Arm, . quantity of gererator sets during 


each of two "Program Years". 


5. On or about April 1, 1970, Eon went into default 


on Lenk loans in the principal amount of $765,375, and had no 
reasonable prospect of refinancing such loans; Fe- vas virtually 
insolvent. Its net income had declined from $181,295 in 1968 

to a net loss of $763,334 in 1971. 

6. Srybnik, as the beneficial owner of 45.18% of Eon's 
issued and outstanding stock, was faced with the loss of his en- 
tire investment in Eon. Accordingly, on or prior to May 1971, 
Srybnik joined and conspired with each of the other defendants 
herein, and they devised and adopted a plan and scheme to obtain, 
through fraud and deceit, sufficient funds to preserve and pro- 
tect Srybnik's substantial investment in Fon and permit him to 
realize a profit on said investment. 

7. In pursuance of, and in order to effectuate said 
plan and scheme, defendants conspired to induce plaintiff: 

(a) To enter into a subcontract with Fon for a 
portion of the remaining generator sets required to be delivered 
by Zon to the Army under Eon's Army Contract; 


(b) To permit Eon to remain as the prime contractor 
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with the Army so that Eon would receive all funds under the con- 
tract directly from the Army; and 
(c) To permit Eon to act as trustee for the bene- 

fit of plaintiff with respect to all funds received by Eon under 
the Army Contract, which funds were to be deposited by Eon ir a 
special account for the exclusive purpose of reimbursing plain- 
tiff for all amounts due plaintiff under the subcontract. 

8. To induce plaintiff to enter invio said subcontract 
with Eon, defendants stated, represented and warranted that: 

(a’ the amount remaining to be paid to Eon by the 
Army under the Army Contract with respect to q nerator sets to 
be manufactured and delivered by plaintiff under the subcontract 
exceeded plaintiff's total sw itract price; and 

(b) Eon had clear and unencumbered title to certain 
inventory, tooling and work-in-process then on hand at Eon's 
premises, and that sich inveatory, tooling and work-in-process 
could be utilized by plaintiff in manufacturing the generator 


sets under the subcontract. 


9, Said statements, representations and warranties 
were false, in that in truth and in fact: 

(a) Eon's receipt of progress payments under the 
Army Contract had already reduced the balance to be paid there- 
under with respect to generator sets to be manufactured and 
Geliv=red by plaintiff under the subcontract t> an amount less 


than plaintiff's total subcontract ~ rice; and 


(b) Eon did not have clear and unencumbered title 
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to the inventory, tooling and work-in-process, and such items 
were subject to a lien on behalf of the Army as a result of 


its progress payments to Eon. 


10. Said statements, representations and warranties 
were known by defendants to be false, and were made by them to 
induce plaintiff to enter into said subcontract with Eon and to 
purchase said inventory, tooling and work-in-process which was 
subject to said lien. 

ll. Plaintiff, in reliance on said statements, repre- 
sentations and warranties, entered into a subcontract with Fon, 
evidenced by Purchase Order No. M-1257, dated May 12, 1971, 
wherein plrintiff contracted to manufacture and deliver a 
portion of the remaining generator sts to the Army under the 


Army Contract, for a total subcontract price of $1,586,800.80. 


12. Plaintiff, in further reliance on said statements, 
rerpesentations and warranties, purchased from Eon, at a cost of 
approximately $379,000, certain inventory, tooling and work-in- 
process, which Eon, to the extent of at least $221,000, had 
previcusly billed to the Army, which sum the Army had in fact 


paid, 


13. Plaintiff has duly performed under the terms of 
said subcontract, ana has invoiced Eon in the total amount of 


$1,315,720.80 of wrich $721,720.30 remains unpaid. Additionally, 


pleintiff is holding the remaining generator sets to be delivered 


under the subcontract which, when invoiced to Zon, would increase 


plaintiff's invoices thereunder by $271,080. 
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14. In furtherance of the plan and scheme alleged in 


paragraph 6, defendants caused «nd directed Eon to refuse and 


fail to pay invoices duly submitted by plaintiff under the sub- 


contract, and instead caused and directed Eon to utilize a sub- 
stantial amount of the funds received under the Army Contract 
for defendants’ personal gain and profit. 
15. Defendants, as co-conspirators, did the acts and 
things herein alleged, and all of such acts and things were par- 
ticipated in and done by all of the defendants, or by one or 
ware of them in behalf ‘of the others. 
16. By reason of defendants’ fraud and deceit, as 
hereinabove alleged, piaintiff has sustained substantial damage. 
SECOND CAUSE OF ACTION 
17. Plaintiff incorporates by reference the averments 
contained in Paragraphs 1 through 7, and 13 hereof. 


18. Prior to execution of the subcontract between 


plaintiff and Eon referred to in paragraph 11 above, plaintiff 
knew it could not look to the general credit of Eon for payment } 
of the very substantial amounts that would become payable to it 
under the subcontract. 
19. Accordingly, the subcontract provided that Eon 
would deposit all sums it received under the Army Contract for 
qenerator sets manufactured by plaintiff in a special account; 
that plaintiff's invoices under the subcontract would be paid 


from said special account; and that Eon would not withdraw any 
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funds from said special account until all invoices submitted by 
plaintiff had been paid in full. 


20. As a consequence of said terms of the subcontract, 


fiduciary duties and obligations were imposed on Fon for plain- 


tiff's benefit, and all funds received by Eon under the Army 
Contract were held in trust for plaintiff. 

21. Defendants, for their persenal gain and profit, 
witn full knowledge of the fiduciary relationship hetween Eon 
and plaintiff, caused and directed Fon to divert substantial 
sums from said speciai account, thereby causing Eon to commit 
breaches of trust and acts of conversion with respect to plain- 
tiff's property. 

22. By reason of the foregoing, plaintiff has sus- 


tained substantial damage. 


WHEREFORE, plaintiff prays: 


(1) That judgment be granted plaintiff under 
the First Cause of Action in the amount. of $1,000,000, 


together with interest; 


(2) That judgment be granted plaintiff under 
the Second Cause of Action in the amount of $1,000,000, 
toc2ther with interest; 

(3) That punitive damages be assessed against 


defendants in the amount of $1,000,000; 
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(4) That the Court grant plaintiff such other 


and further relief as it may deem just. 


Dated: New York, New York 


July 31, 1972. 
BREED, ABBOTT & MORGAN 


cf Mae as 


A Member of the/Firm 


Attorneys for Plaintif 
Office and P. 0. Address 
1 Chase Manhattan Plaza 
New York, New York 10005 
Tel.: (212) 944-4800 
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ANSWER OF KERNS MANUFACTURING CORP. 


UNITED SLATES DISTRICT Col. 
SOUTHEAN DISIRICT OF NinwW Yu... 


TELEDYNE INDUSTRIES, INC. , 
Index No. 72 Civil 3261 
Plaintiff, 
-againse ANSWER _ 
EON CORPCSATION, ODIF PODELL, SIMON 
SRYBNIK ,NICHOLAS ANTON, SAUL WALLER, 
and KERNS MANUFACTURING CORP. , 


Defendants. 


Defendant, KERNS MANUFACTURING CORP., for its answer 
to the complaint states: 

FIRST: Denies having any knowledge or information 
sufficient to form a belief as to each of the allegations 
contained in sub-paragraphs "(a)", "(c)", and "(e)" of paragraph 
"1" of the complaint. 

SECOND: Denies each and every allegation contained 
in sub-paragraph "(d)" of paragraph "3" of the complaint, except 
admits that SIMON SRYBNIK was a director of EON CORPORATION. 

THIRD: Denies having any knowledge or information 
sufficient to form a belief es to each and every allegation 
contained in paragraphs "4" and "5" of the complaint. 

FOURTH: Denies each and every allegation contained 
in paragraphs "6", "7", "8", "9", "10", "11" and "12" of the 


complaint. 
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FIFTH: Denies having uny knowledge or information 
suificient to form a belief as to the allezstions contained in 
paragraph "13"' of the complaint. 

SIXT i: Denies eac’s and every allegation contained 
in parasraphs "14", '15" and "16" of the complaint. 

SEVENTH: Denies each and every allegation contained 
in paragraph "17" of the complaint, except as herein before 
admitted. 

EIGHTH: Denies having ai; knowledge or information 
sufficient to form a 'elief as to the allegations contained 
in paregraphs "18", 43" and "20" of the complaint. 

NINTH; Denies each and every allegation contained in 
paragraphs "zl" and "22" oc the complaint. 

WHEREFORE, deferidant, KERNS MANUFACTURING CORP. , 
/2spec*tfully demznds judgment dismissing the comclaint with 
costs and disbursemen: 


Dated: WNew York, New York 
August 18, 1972. ADLER & STONE 


By_/s/ SEYMOUR STONE _ 
A Member of the Firm 


Attorneys for defendant, 
KERNS MANUFACTURING CORP. Ps 
Office end P.O. Address 

230 Park Avenue’ 

New York, New York 10017 

(212) 689-3737 


ANSWER OF DEFENDANTS PODELL, SRYBNIK, ANTON AND WALLER 
UNITED STATES DISTRICT cours 
SOUTUERN DISTRICT O NEW YORK 
ee ee eR CP 
TELEDYNE INDUSTRIES, INC. bane ~—ang ANSWER OF DEFENDANTS 
Plaintiff, t ras 

- against «- : 
EON CORPORATION, ODIF PODELL, : 72 Civ. 3261 
SIMON SRYBYIK, NICHOLAS ANTON, 


SAUL WALLER and KERNS MANUFAC ee 
TURING CORP., 


Defendants. 
3 
i eee ee 


Defendants, ODIF POL<LL, SIMON SI'VBENIK, WICHOIAS AVION, 
and SAUL WALLER, for their Answer t¢ +> Complaint: — : 


1. Deny knowledge or infov.-ation as to the — 
allegations contained in perperaph. of. ‘’he Complaint marked 
i(a). 


2, Admit the allegations contained in paragraphs.) 
of the Complaint marked 1{b}, (c), (d),~(e), (f) and‘ (g). nes 


3. Deny each and every sllegation contained in 
paragraphs of the Complaint marked 2(a), (b) and all tks 
paragraphs and subparagraphs thereof, mmbered 5, 6, 7, 8 
9, 10, 11, 12, 23, 14, 15, 16, 20, 21, 22. | 


4, Deny each and every allegation contained in a 
paragraph 3 and all the subparagraphs thereof of the Complaint : ie 
except: admit that Defendant ODIF PODELL was a Cheirman'of 
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the Board of Directors snd a Treasurer of EON: that Defendant 
NICHOLAS ANTON was a Director end President of EON: the — 
Defendant SAUL WALLER was a Director and Secretary of EON -: a 
and tr Defendant SIMON SRYBNIK was a Director and stockholéer 
of ZO) and that KERNS MANUFAGTURING CORP. ("ZEN") was a | | 
Stockholder of Record as of May 22, 1971, and also a creditor 
of the Defendant EON and eduit that Defendant SIMON SRYBNIEZ 
owns a majority of the outstanding shares of KERNS and is: 
Chairman of the Board of said corporation. ‘ 


5. As to paragraph 4 of the Complaint, admit that 
EON entored into a contract with an agency of the United 
States bu’. refers to said contract as to its provisions and 
legal effect. EES pea 8 ee a ere 


6. Deny each and every allegation referred to 
in paragraph 17, except as otherwise admitted or denied. 


7. Deny each and every allegation contained in 
paragraph 18 of the Complaint, except allege that the 
Defendant DON, through its AMERICAN MARC DIVISION, issued a 
purchase order bearing number ™P.0. No. M-1257" dated May 11, 
1971, to TELEDYNE CONTINENTAL MOTORS, a division of TELEDYNE — 
INDUSTRIES, INC., for the purchase of generator sets and 
refers to the purchase order and the amendcnts thereto. ~> .. 
with respect to its meaning and content and with respect 
to its provisions for payment. vic 


a ee 
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AFFIRMATIVE DEPENSE 


8. The Complaint. does not set forth the causes of 
action won which relief can be granted. 

WHEREFORE, Defendants ODIY PODELL, SIMON SKRYBHIK, NICHOLAS 
ANTON and SAUL WALLER demand judguent dismissing the Complaint .. « 
herein and juceaent upon its counterclaim in the amount of $31,000.0 
tozether with appropriate interest. 


Dated; Naw York, iJ. Yt. Yours etc., 
August 24, 1972 


» jeaber o 2) Firm 
Attorneys for Defendants 
PODELL, SRYBNIK, ANTOW and WALLER 
Office 4 P. O. Address 
144 Bast 44th Street 
tiew York, New York 10017 

‘ Tel. é 212) 637-8930 


A 


ANSWER OF EON CORPORATION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TELEDYNE INDUSTRIES, INC. : ANSWER OF DEFENDANT 
EON CORPORATION 
Plaintiff, 


- against - : «72 Chive. 3262 
EON CORPORATION, ODIF PODELL, 
SIMON SRYBNIK, NICHOLAS ANTON, 
SAUL WALLER and KERNS MANUFAC- 
TURING CORP., 


Defendants. 


Defendant EON CORPORATION, for its Answer to the 


Complasnt: 


1. Denies know’edge or information as to the 


allegations contained in paragraphs of the Complaint marked 


1(a), (g). 


2. Admits the allegations contained in paragraphs 
of the Complaint marked 1(b), (c), (dad), (e), (f). 


3. wenies each and every allegation contained in 
paragraphs of the Complaint marked 2(a), (b) and all the 
paragraphs and subparagraphs thereof, numbered 5, 6, 7, 8, 


9, 30, 215 28, 23, 2% 35, 36, BS, See: 


4, Denies each ana every allegation contained in 
paragraph 3 and all the subparagraphs thereof of the Complaint 


except admits that Defendant ODIF PODELL was a Chairman of 
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the Board of Directors and a Treasurer of EON; that Defendant 
NICHOLAS ANTON was a Director and President of EON; the 
Defendant SAUL WALLER was a Director and Secretary of EON 

and the Defendant SIMON SRYBNIK was a Director and Stockholder 


of EON; and that KERNS MANUFACTURING SORP. ("KERN") was a 


Stocknolder of Record as of May 22, 1971, and also a craditor 
of the Defendant EON and admits that Defendant SIMON SRYBNIK 
owns a majority of the outstanding shares of KERNS and is 


Chairman of the Board of said corporation. 


5. As to paragraph 4 of the Complaint, admits that 


EON entered into a contract with an agency of the United 


States but refers to said contract as to its provisions and 


legal effect. 


6. Denies each and every allegation referred to 


in paragraph 17, except as otherwise admitted or denied... 


7. Denies each and every allegation contained in 
paragraph 18 of the Complaint, except alleges that the 
Defendant EON, through its AMERICAN MARC DIVISION, issued a 
purchase order bearing number "P.O. No. M-1257" dated May 1l, 
1971, to TELEDYNE CONTINENTAL MOTORS, a division of TELEDYNE 
INDUSTRIES, INC., for the purchase of generator sets and 
refers to the purchase order and the amendments thereto 
with respect to its meaning and content and with respect 


to its provisions for payment. 


AFFIRMATIVE DEFENSE 


8. The Complaint does not set forth the causes of 


action upon which relief can be granted. 


AS AND FOR A COUNTERCLAIM 


: 9. At the in instance and request of the Plaintiff, 
7 certain equipment 
the Defendant did sell to the Ple:: w.iff/and did perform 


certain work at the agreed price ard reasonable value of 
$31,000.00, which were delivered and accepted and received 
oy the Plaintiff. 

10. Platntiff has failea and omitted to pay 


for same despite uemand therefor. | 


ll. By reason of the foregoing, Pleintiff is 
indedted to the Defendant in the sum of upwards of $31,000.00. 


WHEREFORE, Defendant EON CORPORATION demands judgment 
dismissing the Complaint herein and judgment upon its counter- 
claim in the amount of $31,000.00, together with appropriate 
interest. 


Dated: New York, N. Y. 
August 24, 1972 Yours etc., 


FELDSHUH.& FRANK , 


Attorneys for| Defendant 
EON CORPORATION ‘ 
Office & P. O. Address 

144 Bast 44th Street 
New York, N. Y. 10017 
Tel. (212) 687-8930 
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UNITED STATCS DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


TELEDYNE INDUSTRIES, INC., 
Plaintiff, 
-against- : 72 Civ. 3261-A.B. 
Loi’ CORPORATION, ODIF PODELL, : 
SIMON SRYBNIK, NICHOLAS ANTON, REPLY TO COUNTERCLAIM 
SAUL WALLER, and KERNS MANU- : OF DEFENDANT EON 
FACTURING CORP., CORPORATION 
Defendants. 
x 
Plaintiff, TELEDYNE INDUSTRIES, INC., by its attorneys, 
BRED, ABBOTT & MORGAN, for its reply to the Counterclain of 
Defendant, FON CORPORATION, 
1. Denies each and every averment of Paragraph *ai", 
and affirmatively avers that all indebtedness of Plaintiff to 
Defendant, EON CORPORATION, arising from the goods delivered to 


and accepted by Plaintiff was applied against the greater and 


offsetting indebtedness owing to Plaintiff by Defendant, HON 


CORPORATION, and described in the averments of Plaintiff's Com- 
plaint herein. 


AS AND FOR AN AFFIRMATIVE DEFENSE 
TO COUNTERCLAIM OF EON CORPORATION 


2. The averments of the Counterclaim of defendant, EON 


CORPORAYVION, fail to state a claim upon which relief can be 
granted. 


Dated: New York, New York 
Netober 2, 1972 
Yours, etc., 


BREED, ABBOTT & MORGAN 


py  CHATIFS HY. RITCHELL 
Attorneys for Plaintiff 
Office and P.O. Address 
1 Chase Manhattan Plaza 
New York, New York 10005 
Tel.: (212) °44-4800 
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F nae TT — Cis 
UNITED STATES DISTRICT COURT oy erp ce “63 
SOUTHERN DISTRICT OF NEW YORK f-: doe 
hee ae My 8 
(4 
‘8 , o. @ 
TCLEDYNFE INDUSTRIES, INC. : ac We 
i ries 3 
Plaintiff, : 
- against - : OPINION 
EON CCRPORATION, ‘DIF PODELL, : 72 Civ. 3261 


SIMON SRYBNIit, NICHOLAS ANTON, 
SAI’): WALLER and KERNS 
MAMSUFACTURING CCRP., 


Defendants. 


CREMP, ABBOTT & MORGAN 
Attorneys for Plaintiff 
One Chase Mankattan bluzé 
New York, Kew toerk 16605 
By: STEPHEN R. LANG, ESO. 
CUARLES M. MITCHELL, CSQ. 
GEC2GE Fr. VARY, E3sQ.. 
Of Counsel 


FELDSHVK & PP:NK 

~ttorneve fer Veiencants 

144 Cast 44th Street 

New York, New York 10017 

by: SIPNEY FLLDSHU, ESQ. 
HRICUARD WEINBERGER, ESQ. 
ALEXANDER T. ‘JEST, JR., CSO., 

Of Counsel 


KNAPP, D.J. 


‘This complicated diversity action was tried without a 
jury over a twelve-cay period in part during July, 1974, and in 
part during January, 1975. The plaintiff, Teledyne Industries, 
Inc. (Teledyne), is a California corporation with its principal 
place of business in Los Angeles. It is seeking to impose liability 
on four individual defendants who are all directors and/or officers 
of ‘Eon Corporation, a New York corp..ation with its principal place 
of business in Brooklyn. The reason behind this attempt to impose 
personal liability upon these defendants is that the corporation 


has become bankrupt. 


The factual background to this action is fully set 
forth in District Judge Bauman's opinion denying the defendants’ 
motion for summary judgment. Teledyne Industries, Inc. v. Eon 
Corporation (S.D.N Y. 1974) 373 F.Supp. 191. For reasons of clarity, 
however, as wt? as to comply with the aanbave of Rule 52(a) of the 
Federal Rules of Civil Procedure, it seems necessary again to set 


forth the general factual framework underlying this dispute. 


The Con Corporation, founded in 1961, is engaged in the 
research, clevelopment and marketing of medical, nuclear, electronic 
1/ 


and optical devices. In December, 1968, the company acquired what 


was called the American Marc Division, located in Inglewood, Californ 
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The division was engaged in tlh® manufacture of diesel engines and 
electric generators. The head of the Ainmerican Marc Division, ané 

a significant participant in the dispute involved here, cms cae 
teens who was also a vice president and iicaaieaie ce Eon. Of the 


four defendants, Anton is president of Eon, Podell chairman of the 


board, Waller secretary, and cybnik, both individually and through: - 
corporations under his control, the largest single shareholder. <All’: 
are, and at the time of the events in question were, directors of Eon -, 

On June 20, 1969, Eon, ee its American Mare Division 


was awarded a contract by the United States Army, No. DAA KOl- aera. 


A359, for the -anufacture, production and delivery of 1.5 KW generator 


2/ 


sets. The American Mare Division, however, had been unprofitable... 


and the contract was insufficient to save it. Shortly ities the = 2s\3 


i 
ert 
contract’ s award Eon's boaré of directors decided to terminate manu 
f cturing operations at the plant. Pursuant to this decision, - "goa <3 
Rees 
began to look for a subcontractor to fulfill its remaining commitments 


tnder the Army contract. Eon's interest in locating such a ek 


trator was communicated by Leonard to onc Eugene Wolper who, in turn, 
contacted Harold Rouse, a Teicdyne ‘ice president sometime in early 
May. Since Teledyne had submitted an uncuccessful bid to the govern- 
ment in Merch, 1971 to manufacture the same type of generator being 
mancfactured by American Marc, it was not extraordinary that Rouse 


expressed interest in the deal. A meeting was arranged in Los 


wt 
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Angeles between Teledyne and Eon representatives for Mav 10, 1971.- 


_—— 


‘The negotiations proceeded rapidly, and culminated . 


"RR. = ~ 


three days later on May 12, with the signing of two SONREREE Rs 

Present during all or part of the negotiat ions was Leonard, sain 2 
Rouse, and Homer Coleman, another Teledyne executive. Anton arrived ° 
in Los Angeles on May 12, and participated in the final discussions 
and execution of the agreements. The extent of Anton's participation, 
in, and knowledge of, the negotiations is a critical_issue in this _’ 
lawsuit. Si: 


. - 3 


Two documents were executed by the parties on May 12. 
One was Purchase Order No. M-1257, the subcontract arrangement sng 
whereon Teledyne agreed to manufacture 4,372 generator sets at a a 18, 
unit price of $360, or a total contract cost of $1,573,920, and to * 


deliver them senettiten to the provisions in ‘the original Army eae 3 


.4/ 5/ 4 +, 
tract. The other was an inventory agreement -which provided, ‘gate 


part, that Teledyne would purchase from Eon all of the generator ©", 
set parts and material in Eon's possessicn as of August 31, 1971 2 
which was in "reasonably good Pare wees Teledyne ot) to pay . 
a price equal to 75 percent of the value of the inventory. In ORs 
addition, Teledyne purchased tooling, gauges and other eqripment 


needed to perform the subcontract from Eon for a price of $25,000. . 
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As part of the contractual agreement, the parties also 
<- € 
made certain arrangements for payment from Eon to Teledyne. A letter 
from Rouse to Leonard dated May 13, 1971, acknowledged and accepted 
by Leonard on May 25, 1971, speaks of the understanding in general 
terms: 

“Eon will arrange with Bank of Anerica to hold 

funds received from 1.5 KW generator sales, 

covered On EON Purchase Order No. M-1257 in 

a special account, which will be used to pay 


TCM invoices. Mr. Leonard to confirm this, 
in writing, to exact arrangements, etc." 


| The arrangements were spelled out in a letter dated 
May 25, 1975 from Leonard to the Palos Verdes branch of the Bank 
7/ 8/ 
of America. The .etter which is set out in full below, provided 
that all funds received by American Marc from the sals of the gen- 
erators would be held on deposit in a "special account." When the 
funds were received, the Bank would be directed to use those funds 
| to pay the amounts of ‘esa Teledyne's invoices. The remainder in the 
| account was to “be dispursed according to the direction of American | 
| Mare Division of EON Corporation." A ome ad this letter was sent — 


to both Rouse and Coleman, the latter to whom Leonard wrote on 


9/ 


May 25, 1971: 


- - [I have) arranged for the Bank of America 
to hold funds received from [the] generator sales 
in a special account which will be used to pay 
TCM [Teledyne] invoices. (See letter attached) " 


Teledyne commenced production and delivery of the 
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S 
® 
Q 
° 
& 
ney 
1e) 


nerator sets in late 1971, and for a while the arrangement worked 


ge 


as planned. In the Spring \‘"1%472, however, Eon ceased making its 


p.yments under the subcontract.’ The money received from the govern- 
ment from the sale of the generators was not paid to Teledyne but _ 
was used for other corporate purposes. On July 29, 1972 Teledyne 


commenced this action. 


de. ot ° 


At trial, Teledyne sought to prove two senarate theories 
of liability. First, it alleged that the four defendants -had embarke 
upon a scheme to defraud Teledyne by inducing it to enter Satie a : 
contract which they knew Eon iackea the means to perform. deeetetens’ 
it charged that two fraudulent representations were made to ‘dildos 
(a) that the amount remaining to be paid to Eon from the government 
under the original contract we. “yreater than the subcontract peices 
and (b) that Eon had clear and unencumbered title to the inventory, ” 
toolinc and other equipment which Teledyne agreed to purchase. | 
Snelling. Teledyne arqued that the four @fendants sentteieete with: 
‘Eon in breaching a. fiduciary dut,;"s..leqedly owed by Eon to Salada. 
Plaintiff’. claim in th» connection was that the Bank Americaispecia 
account had been established as part of the contract, that its pur- 
pose had been to insure the payment of Teledyne invoices, and that’ 
Eon had consented not to withdraw any funds from this account until. 
Teledyne had_been paid in full. It would follow, according to. -% 


‘ya 


plaintiff's contention, that the subsequent diversion of these funds, 
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by the four defendants for other corporate purposes const.tited a 


. 


breach of trust and an act of conversion. 


The defendants, of course, vigorously contest these a 
allegations. They maintain that no fraudulent misrepresentations were 
made in the negotiation of the Eon-Teledyne contract, and that the 
parties never intended to create any sort of fiduciary or trust 
relationship. Although the defendants acknowledge, as they must, 

that 'Eon did breach its contract with Teledyne, they deny personally 


engaging in any sort of conduct that would lead to the imposition 


of individual liability ups: them for the breaches or torts of Eon. 


I. Jurisdiction . < 

As a preliminary matter, the defendants maintain that 
thie court lacks jurisdiction to resolve the dispute between the 
parties. -The defendants argue that the exclusive jurisdiction to 
hihinsiidieis the factual issues involved here exists solely with on > 
bankruptcy court in the Eastern District of New York, the phate 
where Eon has filed a petition for arrangement pursuant to Chapter xz ; 
of the Bankruptcy Act, 11 U.S.C. §701 et seq. This argument is, ip 


aE ae | 
however, completely without merit. 4 


The plaintiff commenced this action in July, 1572 against . 
the four individual defendants, Eon Corporation, and another corpor-_ 


ation, not here relevant, who was subsequently discontinued as a party. 


In January, 1973, Eon filed a petition for arrangement in the Bankruptc 


Court. On January 12, 1973 Bankruptcy Judge Price in the Eastern 


a 


District signed an order staying all proceedings against Eon. Sime : 
that date, therefore, this action has involved only the plaintiff and 


the four individual defendants. 


On March 13, 1974, Teledyne filed a proof of claim against 
Eon in the bankruptcy proceeding for the sum of $713,572.65. The 
proof of claim, which explicitly revealed Teledyne's intention to 
pursue the instant action here, indicated that the claimed indebtedness 


was for “goods, wares and merchandise sold and delivered to the Debtor 


[Eon] at the special instance and request of the Debtor." Subsequently 


Teledyne was listed as an unsecured creditor of Eon and took part in:.. 
the arrangement. Judge Price confirmed the amended plan of arrange-"* 
10/ a er ees. 


ment in an order dated April 30, 1975. somrt 


Based on the foregoing undisputed chronology, the defendant 
contend that this court is foreclosed from resolving the issues in- * ie 


* zy 


volved in this litigation. They rely on the exclusive jurisdiction .°:; 
, + hee 
of the bankruptcy court over Eon, amd, in the alternative, on the 


> 
ae Pe 


doctrines of res judicata or collateral estoppel. Both contentions. .: 


must be rejected. 


First of all, under the bankruptcy statute, the exclusive 


jurisdiction of the bankruptcy court extends only to the debtor, in 
; 1l/ een 
this case Eon, and its property. 11 U.S.C. §71l. In this action, 


: oe 
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& 
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the plaintiff is seeking to impose Liability on the individual de~. 
fendants personally. The subject matter of this lawsuit is clearly. 
not property in the actual or constructive possession of Eon. i‘ 
judgment in favor of plaintiff will in no way affect Eon or its pro- 
perty, and obviously will not interfere with the bankruptcy court's 


order of arrangement. 


Secondly, the stay issued by the bankruptcy judge with 


respect to Eon does not in the least affect thse proceedings. The 
; 12/ Pi He + 
power to enjoin lawsuits pursuant to 11 U.S.C. §714 is confined to* 


actions in which the debtor is a party or in which the debtor's pro~}.: 
perty is directly affected. -‘varts v. Eloy Gin Corp. (9th Cir, 1953). 
204 F.2d 712, cert. denied 346 u.S. 876; 8 Collier on piidbiniainiae: 53.21 
(14th Ed. 1971). As noted above, the instant action involves nestle? 
the debtor nor its property. Indeed, the bankruptcy judge himself 


in this case specifically refused to enjoin Teledyne's suit against”. 


~ 


er 


the individual defendants. P ‘ fears: 


‘ s ~~ : 


aa © o } 
-&° 
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The defendants' claim of res judicata or collateral estoppel 


rlyé 
«.t? . 


musi likewise be rejected. They argue that since Teledyne filed a pa 


Pgh. ate 
the: ° 
a 


proof of claim and proceeded as an unsecured general creditor in 


~~ 


bankruptcy proceeding, it should be estopped from now proving that ..¥:, 


the transaction between Teledyne and Eon was fraudulent or that a Skat 


fiduciary relationship between the corporations existed. The defendant: 


lay great stress on the fact that Teledyne did not seek to have Eon's 
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13/ 
ebt declared non-dischargeable pursuant to ll U.S.C. §35(a), 


d 


a provision which releases a bankrupt from all of his nmeaiis debts — 
except for eight specified categories of liabilities, one of which is 
a liability "for obtaining money or property by false pretense or 
false representations, .. . or for willful sci micbilinied conversicn 
of the property of another." 11 U.S.C. §35(a)(2). The defendants 


further relv o~ Bankruptcy Judge Price's order confirming the plan of 
14/ v4 
arrangement for Eon Corporation which reads in part as follows: 


", . . and it appearing to the satisfaction of 
this Court that the provisions of said Chapter 

XI have been complied with and the said Amended 
Plan of Arrangement is for the best interests of 
all creditors and is feasible and that the said 
Gebtor has not been guilty of any of the acts 

or failed to perform any of the duties which would 
be a bar to the discharge of a bankrupt, and that 


said proposal and its acceptance are in good faith 
- »- «" (emphasis added). 


/ 
The defendants' argument is, however, specious. As is now 
well-established, under the doctrine of res judicata, a final judgment 


‘ 


rendered on the merits ina prior action involving the same parties 

o - : 
or their privies bars a second suit based on the same cause of action., 
Lawlor v. National Screen Service (1955) 349 U.S. 322, United States — 


v. General Electric Company (S.D.N.Y 1973) 358 F.Supp. 731. In order 


for the doctrine to apply all of its elements must be satisfied. 


In this case, it seems clear that the doctrine is in- 


applicable. First of all, in the bankruptcy proceeding the parties 
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bound by Judge Price's order were Teledyne and Eon. The confirmation 


aie 


order.only affects Eon's debts to Teiedyne. It obviously can have no 


© 


= 


ef"ect on any debts owed to Teledyne by the individual defendants. 
Secondly, in this lawsuit we are dealing with *h&8 causes of action 
totally different than thse which wre at issue before the bankruptcy > 
court. The function of a Chapter XI proceeding is to provide for an 


arrangement for the settlement, satisfaction, or extension of time 


of payment of the unsecured debts of a bankrupt. 11 U.S.C. §701 et seq 
; 
In that proceeding, Teledyne souc;ht only to satisfy Eon's contractual 


obligation to it, the basis of the debt being Teledyne's invoices for 
\ 15/ Mie 
“goods, wares and merchandise sold and delivered" to Eon. No issue. 


of fraud, conversion or breach of trust was ever raised or litigated 


“- 
’ 


in that proceeding. 


Furthermore, it is equally apparent that the doctrine of 


* 


collateral estoppel has no bearing on the instant case. Under that: 


€ « 
ic : 


doctrine, a prior judgment on the merits precludes relitigation of are 


issues actually litigated and determined in the prior suit, regardleas‘. 
oir” 


: Sie ap 
of whether it was based on the same cause of action as the second suit; 
“uA 


Lawlor v, National Screen Service, supra, 349 U.S. 322. As noted above 


the issues of fraud, conversion or breach of truit were not even raised 
». 


in the bankruptcy proceeding. 


II. Choice of Law 


« 
t ~? 


Before turning to the merits of the case, a word about the 
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Ee a eee 


‘applicable law is in order. Klaxon Co. v. Stentor Electric Manufactur- 
ing Co. (1941) 313 U.S. 487.requires that federal courts sitting on 
diversity of citizenship cases follow the conflict of laws rules pre- 
vailing in the states in which they are situated. In New York, the 
courts have adopted "the grouping of contacts" approach to resolving 
choice of law problems in contract cases. In the landmark case of 
Auten v. Auten (1954) 308 N.Y. 155, 124'N.E.2d 99, the New Yor Court 
of Appeals explained that under this approach, 
! “the courts, instead of regarding as conclusive 

the parties' intention or the place of making 

or performance, lay emphasis rather upon the 

law of the place ‘which has tle most significant 

contacts with the matter in dispute.'" 
The merit of this approach is that it gives the forum having the most 
interest in the problem paramount control over the legal issues arising 


out of = particular factual context. Auten v. Auten, supra, 308 N.Y. 


155, 161. 


It would appear in this case that the state having the 
most significant contacts with the relationship at issue here is 
California. The contracts were negotiated entirely in California 
and executed there. Teledyne is a California corporation and, while 
Eon is a New York corporation, its American Mare Division is located 
in California and had its headquarters in Inglewood. Furthermore, 


it appears that the parties themselves intended that California law 


apply. Of the two documents executed on May 12, 1971 - the purchase 


on 
we 
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16/ 
order agreement and the inventory agreemnt - the latter contains 


the following clause; : : 


"B. This contract is enteréd into in accordance 
with the law of the State of California and such .° *’ 
law shall govern this contract." | wos = 
. 4 + 7 t is a . . 
Although the purchase order agreement is silent on the question of : 


choice of law, it would not be unwarranted to assume, based on the 
above clause, that the parties intended California law to apply ta 


-? 
their entire Selationshin. 03 ns at 


III. Merits } “i Ee 

A. Fraud . ; Svs ie 
—=——— ; ee Ce ae 

It is well settled in California, as in most other juris- 

dictions, that individual corporate directors and officers do not oh, 


incur personal liability for the torts of their corporation “unless ®, ie 
7 21% 

dato + 

they participate in the wrong or authorize or direct that it be done.” 


° ~ 
a. > 


‘ar veal 
United States Liability [Insurance Co. v. Haidinger-Hayes, Inc.~ (1970) = 
1 Cal. 3rd 58C, 463 P.2d 770, 83 Cali. Rptr. 418. See, also Aeroglide 


Corporation v. Zech (2g Cir. 1967) 301 F.2d 420, cert. denied 371 U.S. 82 


Armour_and Company v. Celic /2¢€ Cir. 1961) 294 F.2d 432; 3 Fletcher, 
Private Cornorations $1157 (rev. perm. ed. 1965). Thus, an officer 


or Cirector will not be liable for torts in which he does not personally 


participate, of which he has no knowledge, or to which he has not con- 


sented. Penzinav. West American Finance Co. (lt Dist. Ct. App. 1932) 


14 P.2d 810, subseq. opin. 133 Cal. App. 578, 24 P.2d 501. In addition, 


a corporate officer or ‘ir ector will not be held responsible for the 


acts of lawfully appointed subagents. Central Mutual Insurance 


Corvany v. Schmidt (lst Dist..ct. App. 1957) 152 Cal. App.2d 671 
313 P.2d 132; California Civil Code Annotated §2351. While the. .~.- 


corporation itself may be liable for suc’. acts, the individual officer 


or director will be immune unless he authorizes, directs, or in some 


meaningful sense actively participates in the wrongful conduct.” 


In this case, the wrongful conduct alleged is that of 


fraud. In its broad, general sense, the concept of fraud embraces = 


- 


anything that is intended to.-sccive which rest’ s in injury to one 
aca ; 


who justifiably relies thereon. The elements of actionable fraud 
consist of (1) misrepresentation (false representation, concealment, 


or nondisclosure) of a material fact; (2) knowledge of the falsity 


eae 
~ - 


of the representation; (3) intent to induce reliance; (4) justifiable 


reliance; and (5) resulting damage. See Pearson v. Norton (4th Dist... 


238 


Ct. App. 1964) 230 Cal. App.2d 1, 40 Cal. Rptr. 634; Zinn v. Ex-Cello: 


Corp. (lst Dist. Ct. App. 1957) 148 Cal. App.2d 56, 306 P.24 1017. — a 
"4 i pe 


. t3, ea 
All of these elements must be present before fiaud can be found and «** 


the plaintiff bears the burden of proving each and every element by .. 
17/ 


a fair preponderance of the evidence. Sierra National Bank v. 


- 
: 


Brown (lst Dist. Ct. App. 1971) 18 Cal. App. 3d 98, 95 Cal. Rptr. 7 
742. See, also, Babcock v..Omansky (2d Dist. Ct. App. 1973) 31 Cal. 


App.3d 625, 107 Cal. Rptr. 512. 
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ghere can be little deubt in this case that the plaintirs¢ 
has succeeded in showing tha~ f.:aud did in fact occur. The testi ony 
of Rouse and c~leman - whom ii.e court found to be truthful and credibla 
witnesses - amply demonstrate that Leonard, while negotiating on be- 
half of Eon on May 10-12 made representations both with respect to 
the amount of funds remaining under the Army contract, and with 
respect to the inventory and tooling that were either intentionally 

17a/ ; 

false or misleading. 

The evidence iné tes that both Rouse and Coleman were 
acutely aware of Eon's precarious financial condition, and realized 

"at Eon would have no means to pay Teledyne pursuant to the } = 
subcontract but for the monies remaining to be paid to Eon from the 
Army under the main contract. The Teledyne representatives there- 
fore sought assurances from Leonard that the monies due Eon unier the 
maim contract wo 1d exceed the amount Eon would owe Teledyne under 
the subcontract. As Rouse and Colcman both testified, Leonard gave 
such assurances, despite the fact that he knew Eon had already been 
paid for work yet to be done through the receipt of “progress payments” 
18/ ‘ 

from the government. As a result of these advance payments, the 
funds remaining available to Eon under the Army contract were approx- 
imately $400,000 less than the value of the subcontract as of May, 


1971. Furthermore, this evidence clearly indicates that this infor- 


mation could have been obtained quite easily and speedily fror dccuments 
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Ly 

that were in Eon's possession at the time. ay 

Leonard's other misrepresentation was more of a material 
omission rather than » taiee statement. As both Rouse and “oleman 

20/ 

testified, and Rouse's "Daytimer" corroborates, the Teledyne 
re ,entatives also sought assurances that American Marc owned the 
int entory and tooling it sought to sell Teledyne. Teledyne had 
originally wanted to offset the purchase price of the inventory and 
tooling against payments to be due Teledyne for deliveries under the 
idveabeont: However, when Leonard refused to do this, citing Eon's 
need for cash, Teledyne, relying on Leonard's representation that 
American Mare owned the tooling, and, of course, Leonard's representa- 
tion that sufficient monies existed under the main contract, paid Eon 


in cash $196,859.16 for the inventory and an additional $25,000 for 


the tooling. 


What Leonard had failed to tell the Teledyne representa- 


¢ 


tives, although the evidence clearly shows that he knew of this fact, - 
was that Eon had progress-billed on the inventory and tooling, there- 
by giving the goverument at least an interest in the equipment, and 


21/ 
arguably even title. Eon's 1971 Financial Statement, issued in 


February, 1971, clearly recognized that the problem of who owned title 


to the inventory existed when it stated in a footnote to its financial 


report that: 
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“progress payments for government contract 
work have been ~***_* against inventory as 
under the term: ‘f£ tiie contract title to 
certain of the « -. cory is vested in the 
government. Offscts for 1971 and 1970 are 
$597,135 and $117,877 respectively." 


Despite the recognition of the problem, however, the inventory 


agreement itself - drawn up after Leonard's assurance - in no way 


even hints that Teledyne may...- ;«:rchasing encunbered property. 


> 


The fact that fraudulent misrepresentations were made, 
however, is of little avail to the plaintiff in this lawsuit, unless 
it can also show that each c ° -four individuai defendants knew 
of, directed or authorized, or actively participated in the fraud. 
After carefully reviewing the evidence and weighing the credibility 
of the various witnesses, we Fe “hat plaintiff has not met his 


burden on this issue. 
a 


Based on the cvidence at trial, the four defendants divide 
into two categories - Waller, Podell and Srybnik, on one hand, and 


Anton on the other. 


As to the first three defendants, all New York directors, 
there is really no evidence beyond mere conjecture that they knew or 
participated in the fraud. None of shane directors and officers took 
part in the Teledyne-Eon negotiations. None of them came to California 
iirtine the critical three days in May. And there is no evidence 


whatsoever that they spoke to Leonard, their authorized representative, 
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by phone during that period. Plaintiff relies heavily on the fact 
that the subcontract arrangement was a matter of major importance ‘io 
the Eon board, sie frequently discussed among them, and that each 
obviously Fad a financial interest in completing the neguttatiens 
at any cost. However, more evidence than this ome be required ; 


before a finding of fraud would be appropriate. As the evidence 


stands now, it would only be an act of unwarranted omniscience on 


the part of the court to summarily infer that these directors were 


aware of the misrepresentations that helped induce the contract. 


As to Anton, the evidence is far more s’ 2stantial. Anton, 
as president of Eon, was the chief operating officer of the company. 
During the May 10-12 negotiations, Leonard spoke to Anton over the 
phone concerning the discussions. And on May 12, Anton flew to 
California where he took part in the closing negotiations and executed 

Z 
the final documents. Furthermore, Rouse testified that he reviewed 


the points in his Daytimer, which included Leonard's two misrepresenta- 


tions, in Anton's presence on May 12. 


However, after considering all this evidence, we still 
must find that plaintiff has not mat its burden of proving Anton's 
knowledge and participation. Here pertinent are Justice Curtis' 
words for a unanimous California Supreme Court in Hedden v. Waldeck 


(2937) 9 Cal.2d°632,.' 72: P.2a 714: 
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“Actual fraud is never presumed but must 
affirmatively be established. The evidence 
must amount to proof of fraud, and where the - 
circumstances of the transfer comport equally 

. with the theory of honesty and fair dealing, 
fraud will not be found." (quoting from 12 Cal. 
Jur. P. 1057.) ae i 

We take these words not as a qualification of the legal 

principle that fraud may be proved by a simple preponderance of 
evidence, but as a recognition of the factual presumption that 
normal people do not lightly embark upon fraudulent conduct. 
Bearing that presumption in mind, we ad ..ot find that fraud has 


been brought home to Anton. 


First of all, Anton himself vigorously denied any 
knowledge or participation in the fraud. While his credibility as — 
a witness did leave much to be desired, it is apparent that his 
active role in the negotiations with Teledyne were minimal. He 
arrived in California on the afternoon of the last day. and took 
part only in the tail end of the discussions, after the detailed 
negotiations had been completed. Rouse's daytimer entries. while 
more than sufficient to establish Leonard's misrepresentations, | 
give is clue as to how detailed and comprehensive the discussions 
were in Anton's presence. It is more likely than not, based on 
the time involved that these discussions were not very extensive, 
and that Rouse used the occasion primarily to highlight the points 


of agreement. 
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although we have found Rouse to be a wholly credible 
witness, this does not gaiv-- ....*e fact that he was interested in 
t.e outcome and would thererore tend to renember things important 
to his view of the case. With that background, the sparseness of 
his recollection of actual conversations with Anton becomes quite 


Significant. We are therefore not convinced that Leonard's mis- 


representations were made ki.c... cO Anton. 


Finally, on this point. we do not think we can assume 
that Leonard himself inforre4’ Anton about the misrepresentations. 
Leonard, it is clear from 6.7: vedenen was motivated by desires 
other than the best interests of Eon. He had been promised a cash 
bonus by the directors of Eon if he successfully subcontracted the 

contract 
Army/and wound up Amcrican M ~°~ sperations quickly. He might 
west have concluded not to jeopardize that bonus by telling Anton 
wa any frav ulent misrepresentations that he had made. Furthermore. 
sisted’ dpakibbdibaiiin Suggests that Leonard failed to disclose to the 
board of directors other aspects - _-he negotiations, particularly 
the arrangement whereby Wolper was paid a sales commission for his 


22/ 


role in arrar“ing the negotiations between Teledyne and Eon. 


B. Breach of Trust and Conversion 


It is well established in California that conversion 


"is any act of dominion wrongfully exerted over another's personal’ 


property in denial of or inconsistent with his rights therein.” 
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». Pacific States Savings & Loan Co, (1939) 13 Cal.2d 144, 
rve s¢e:----—— ae 


Gives 


148, 88 P.2a 137, 139; Zaslow v. Kroenert (1946) 29 Cal.2d 541, 
176 P.2a 1; Poggi v. Scott (1914) 167 cal. 372; 139 P. 615. The 
plaintiff must establish that he had possession or the right to 
immediate possession of the prozerty at the time of the alleged 
conversion. General Motors Assistance Corp. v. Dallas (1926) 

198 Ca. 365, 245 P. 184. The action may be maintained by a person 
who, although not in possession, has a special interest in the 
property giving him a right to posse on at the time of the con- 
version. Pope v. National Aero Finance Co. (lst Dist. ct. App. 


1965) 236 Cal. App.2d 722. 46 Cal. Rptr. 233; Carvell v. Weaver 


(lst Dist. Ct. App. 1921) 54 Cal. App. 734 202 P. 897. 


As Judne Bauman observed in his opinion in this case, 

#73 F.Supp. at 202, whether or not Teledyne possesses a special 
interest Gepends on the proper interpretation of the documents 
creating the special account. The plaintiff contends that Eon 
agreed to deposit all yovernment payments in this account, and 
agreec that no monies would be withdrawn until Teledyne's invoices 
were paid in full. The defendants, on the other hand, acknowledge 
the existence of the special account, but maintain that it was 
never the intention to give priority to Teledyne's invoices or 


restrict the use of the account in any way. If the plaintiff is 


successful on this issue it seems clear that this would demonstrate 
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the requisite special interest suffucient to maintain an action for 
conversion. Similarly, if the testimony and documents are given 
the interpretation which plaintiff urges, it would also ectulitich 
ine entoteson of a fiduciary relationship. See, Teledyne v. Eon 


Corporation, supra, 373 F.Supp. 201 ; Twomey v. Mitchum, Jones 


& Templeton, Inc. (lst Dist. Ct. App. 1968) 262 Cal. App.2d 690; 
69 Cal. Rptr. 222; Downey v. Humphreys (2d Dist. Ct. App. 1951) 


102 Cal. App.2da 323, 227 P.2d 484. 


There can be little doubt after considering the testimony 
adduced at trial that the evidence convincingly supports plaintiff's 
version of the intended purpose of the special account arrangement. 
To put it quite bluntly, no other explanation makes any sense 


whatsoever. 


t First, Rouse and Coleman both were concerned over Eon's 
ability to meet its finaiicial obligations under the proposed sub- 
contract. They both knew that Eon's only source of income were 
the funis available under the Army contract, which they then thought 
were sufficien_ to meet Eon's obligations to Teledyne. The sole 
purpose in suggesting the special account was to inexorably link 
the Army's payment to Fon to Eon's payment of Teledyne invoices. 

It was therefore critical that Eon agree to pay Teledyne invoices 


first out of the funds deposited in this account. If it were 
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otherwise, that is, if defendants' version of the mechanics of 


the account were accepted, the exist .ce of the special account would 


not only fail to give Teledyne assurance of heing paid, it would 


not even materially kxwx enhance: the probability of payment.. 


The documentary evidence further supports the view 
that the parties intended that Eon's use of the Army funds on 
deposit would be restricted first to the payment of Teledyne 


invoices only, and that any balance remaining would then be freed 
23/ ; 
for other uses. Rouse's handwritten notes, made on the days of ° 


his negotiations with Leonard, indicate that Teledyne was to be 


paid first out of the special account. Leonard's letter to the 
24/ 
bank on May 25, 1971 states; 


“When the funds are received, the check will 
be deposited in the special account and the 
Bank will be directed to use the funds to 
pay the amounts of the invoices which were 
included in the payment check, directly to 
’ TCM by cashirrs check. The balance in the 
account will be dispersed according to the 
; direction of American Mare Division of EON 
Corporation." 


Finally, plaintiff's version is supported by a letter from Leonard :.’ 
25/ #33 


to Coleman, dated October 11. 1971, wherein Leonard wrote: 
"We will pay you as we agreed and you have 
the largest bank in California acting as 
a monitor in your behalf .. ." 


One may query, as did Judge Bauman, 373 F.Supp. at 200, what con- 


ceivable monitoring function could be performed if the account were . 


4 


‘ 
‘ 
‘ 
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administered in the manner in which defendants cmtend. 


Having concluded that Eon did undertake to act as a 
fiduciary on Teledyne's behalf, and that the plaintiff had a 
special interest in the special account, it is clear that the four 


defendants must be held liable in damages for both breach of trust 


and conversion. 


The re i cal dispute that the four defendants authorized 
and did use the funds in the special account for purposes other 
than the payment of Teledy eax voices. The evidence clearly 
establishes that at the time of these conversions if not long 
before, both Anton and Srybnik. knew of the special account arrange- 


ment. It is also more prob2*'= *han not that Podell and Waller knew 


of the restriction on the accounr. In any case, the know:edge and 


intent of the individuals is irrelevant in an action for conversion. 
{ 
As the Californic Supreme Court said in Poggi v. Scott, supra, 167 


Cal. 372, 139 PP. SiL5s 


"The foundation for the action of conversion rests 
neither in the knowledge nor the intent of the 
defendant. It rests upon the unwarranted inter- 
ference by defendant with the dominion over the 
property of the plaintiff from which injury to 
the latter results. Therefore neither good nor 
bad faith, neither care nor negligence, neither 
knowledge nor ignorance are of the gist of the 


action." 


IV. Damages 


In this case, it would appear that plaintiff's damages 
for either breach of trust or conversion would be the same, that 
is, "the value of the property at the time of the conversion" 
California Civil Code §3336. See also California Civil Code 


§3333. 


By the terms of the special account afrangement, as 
we have construed it, Teledyne obtained an interest in the monies 
received by Eon from the government which ion the exact 
invoices and amounts that wer included in Eon's request for Fayment 
from the government. As the cvidence demonstrates, there were two 
Army payments which the directors used for purposes other than the 
payment of Teledyne invoices. In April, 1972, Anton caused a check 
to be stopped which Leonard had prepared for his signature in the e 
amount of sald cadet cide should have been paid to Teledyne. In 
addition, Teledyne received no payments out of the saints final 
Army payment of $81,448.90. Although it is unclear from the record - + 
what portion of this payment should. have gone to Teledyne, it is 
our understanding that becauBe of prior progress payments. the witha 
was in fact less than the total of Teledyne hase: Accordingly, 
the defendants will be jointly and severally liable for damages in 


the sum of $297,448.90, with prejudgment interest calculated from 


the dates on which Eon received funds from the government. 


Conclusion 


In summary, it is ordered that judgment be entered 

On behalf of the plaintiff against each of the defendants in the 

sum of $297,448.90 with interest as above indicated. Judgment 

is to be submitted within five days of the filing of this opinion. 
The foregoing constitutes the court's findings of 

fact and conclusions of law as required by Rule 52, Federal Rules of 


Civil Procedure. 


SO ORDERED, 


Dated: New York, New York 


July 29, 1975. 


WHITMAN KNAPP, U.S.D.J. 


1/ 


2/ 


3/ 


4/ 


5/ 


6/ 


yg 


8/ 
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FOOTNOTES _ 
Plaintiff's Exhibit #21 
Plaintiff's Exhibit #10. 
Plaintiff's Exhibit #3. 


The Army had agreed unde. 2 Original contract to pay Eon a 
unit price of $392. Thus, Eon stood to earn $32 per unit by 
subcontracting to Teledyne. 


Plaintiff's Exhibit #5. 
Plaintiff's Exhibit #6. 
Plaintiff's Exhibit #8. 


“May 25, 1971 


Bank of America 

Golden Cove - Yalos Verdes Branch 

31176 Hawthorne Bouvlevarc 

Palos Verdes Peninsuln, California 99274 


Attention: Mrs. Fe: Guy 


Dear Mrs. Guy: 

American Marc Divisior of FON Corporation has issued 
P.O. NO.M-1257 to Teledyne Continental Motors, 1000 Ryan 
Avenue, Walterboro, South Carolina to produce approximately 
4000 genocrator sets. 


Accordingly we have agreed to have all funds received by 
American Mare from the sale oi these generator sets to the 
U. S. Government held in our special account which we have 
Opened at the Bank of America for this purpose. 


, 


9/ 


10/ 


11/ 


Teledyne Continental Mctors' invoice. will be sent to 
American Mare for generator sets as they are produced and 
shipped by TCM. American Marc will immediately invoice the 
U. S. Government for the units shipped. 


American Marc will notify the Bank of America and TCM the 
exact invoices and amounts that have been included in the 
American Marc request for payment from the U. S. Government. 


When the funds are received, the check will be deposited 
in the special account and the Bank will be directed to use 
the funds to pay the amounts of the invoices which were 
included in the payment check, directly to TOM by cashiers 
check. The balance in the account will be dispursed according 
to the direction of American Mare Division of EON Corporation. 


We appreciate your courtesy extended to American Marc 
and TCM in this regard. 
Sincerely, 
AMERICAN MARC DIVISTON 
EON CORPORATION 
/s/ M. J. LEONARD 
M. J. Leonard 
Vice President-General Painage 
MJIL:ir “ 


Plaintiff's Exhibit #7. 


‘The final order of confirmation, dated April 30. 1975, was 
submitted to the Court by the defendants' attorney in the 
first week of July. During the trial, the Court had given 
the defendants permission to supplement the record by sub- 
mitting any papers from the bankruptcy proceeding that they 
wished the Court to consider. © Any such documents received 
will be placed in a folder and marked as Court's exhibit AAA. 


ll U.S.C. §71l1: 


§71l. Exclusive jurisdiction of debtor and property 
Where not inconsistent with the provisions of this 
chapter, the court in which the petition is filed 
shall, for the purposes of this chapter, have ex- 
clusive jurisdiction of the debtor and his property, 
wherever located. 


12/ 
11 U.S.C. §714: 
§714. Stay of actions 

The court may, in addition to the relief provided by 
section 29 of this title and elsewhere under this chapter, 
enjoin or stay until final decree the commencement or con- 
tinuation of suits other than suitsto enforce liers upon 
the property of a debtor; and may. upon notice and for 
cause shown, enjoin or stay until final decree any act 
or the commencement or continuation of any proceeding to 
enforce any lien upon the property of a debtor. 


13/ : ss 
1l U.S.C. §35(a): 
§35. Dischargeability of debts - Debts not affected by 
discharge 

(a) A discharge in ban. .uptcy shall release a bankrupt 
from all of his provable debts, whether allowable in full 
or in part, except such as (1) are taxes which became 
legally due and owing by the bankrupt to the United States 
or to any Stat or any subdivision thereof within three 
years preceding bankruptcy: Provided, however, That a 
discharge in bankruptcy shall not release a bankrupt from 
any taxes (a) which were not assessed in any case in which 
the bankrupt failed to make a return required by law, (b) 
which were assessed within one year preceding bankruptcy 
in any case in which the bankrupt failed to make a return 
required by law, (c) which were not reported on a return 
made by the bankrupt and which were not assessed prior to 
bankruptcy by reason of a prohibition on assessment pending 

, the exhaustion of administrative or judicial remedies 

available to the bankrupt, (d) with respect to which the 
bankrupt made a false or fraudulent: return, or willfully 
attempted in any manner to evade or defeat, or (e) which 
the bankrupt has collected or withheld from others as 
required by the laws of the United States or any State 
or political subdivision thereof, but has not paid over; 
but a discharge shall not be a bar to any remedies available 
under applicable law to the United Statesor to any State or 
any subdivision thereof, against the exemption of the bankrupt 
allowed by law and duly set apart to him under this title: 
Ard provided further, That a discharge in bankruptcy shall 
not release or affect any tax lien; (2) are liabilities fox 
obtaining money or property by false pretenses or false 
representations, or for obtaining money or property on 
credit or obtaining an extension or renewal of credit in 
reliance upon a materially false statement in writing 


ry 2 
- 
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respecting his financial condition made ox published or 


caused to be made or nm vy1?-shed or caused to be made or 
published ia any mam..> shatsoever with intent to deceive, 
or fer wiJlful and meitcivus conversion of the property 
of another: (3) have not been duly scheZuled in time for 
$ proof and allowance. with the name of the creditor if 
know: to the bankrupt, unless such creditor had notice or 


actual knowledge cf the proceedings in bankruptcy; (4) 

were created by his fraud, embezzlement, misappropriatioa 

or defalcation while acting as an officer or in any fiduciary 
capacity; (5) are for .."es and commissions to the extent 
they are entitled to },*" city under subdivision (a) of 
section 104 of this title; (6) are due for moneys of an 
employee received or retained by his employer to secure 

the faithful performance by such employee of the terms of 

a contract of employment; (7) are for alimony due or to become 
due, or for maintenance or support of wife or child, or for 
seduction of an unmarrs2d female or for breach of promise 

of marriage accompanic:”.’:;, seduction, or for criminal con- 
versation; or (8) are:liabilities for willful and malicious 
injuries tc the person or property of another other than 
conversion as excepted under clause (2) of this subdivision. 


14/ 
See Court Exhibit AAA. 
15/ 
See. Court Exhibit AAA. 
16/ .:. : 
‘Plaintiff's Exhibit #5. ey \ 
47/ = 
In McDonnell v. American Ledu="Petroleums (1972).456 F.2d 1170, 
the Second Circuit, citing a 1968 California District Court of : 
Appeals case, stated that under California law, "fraud must 
we proved by ‘clear and convincing evidence.'" 456 F.2a at 
1176. The court however, qualified that statement in a foot- 
note, indicating that since the parties had not raised the 
Br issue of whether there is a conflict between New York and 
BS California law as to fraudulent misrepresentation, it would not 
inquire further into the problem. In this case, the choice 


of law issue was squarely presented, and we are convinced 

by the Sierra National Bank case and the California Supreme 
Court cases cited therein, that fraud in California need only 
be proved by a fair preponderance nf the evidence. 
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17a/ 
We should emphasize that, in the absence of a finding of 
Specific misrepresentations, the Court would find that no 
fraud had been committed by any of the defendants. 


The plaintiff has argued that all four directors knew or 
should have known at the time the contract was signed or, 
in the alternative, at the time Teledyne began to perform 
under the contract, that Eon Corporation could not meet 
its obligations under the contract in question. 


After carefully considering the evidence on this point we 
find that plaintiff has not sustained its burden with 
respect to this issue. Even assuming that the-directors 
knew that the value of the subcontract was greater than 

the value of the funds remaining under the main contract, 

it is certainly possible that they in good faith believed 
that other sources of income wou"d be generated from Eon's 
other divisions as time went on.* Furthermore, from the 
point of view of Eon's directors, there were several reasons 
why they might assume that Teledyne would accept an agree- 
ment with a high risk of non-payment. First Teledyne had 
itsel*= bid for the same type of generator contract, and had 
been rejected. The subcontract would thus be a way for 
Teledyne to commence a relationship with the government that 
might prove financially beneficial in the future. Secondly, 
Teledyne's Walterboro plant was not being used to optimum 
capacity which might conceivably make it advisable to take 
work having a high risk of loss. 


A of 


18/ 
Under the specific provisions of the Army contract, Eon was 
allowed t© obtain from the United States Government 85 percent 
of its government~allowable costs in advance. These advance. 
payments are commonly referred to as progress payments. The 
Government would then later pay Eon the remaining balance 
of fifteen percent of its costs, plus whatever additional monies 
were due on the selling price of the product shipped, delivered 
and accepted by the Government. 

19/ 
See Plaintiff's Exhibit 19 and Tr. 934-939, as well‘as the 
testimony of Busillo. : 

20/ 
Plaintiff's Exhibit #1, at ll. 

21/ 
Plaintiff's exhibit #21. 

22/ 

ye The defendants argue that Teledyne's payment to Wolpes was in 

violation of the purchase order as well as United States 
Government rules and regulations, and therefore the action 
should be dismissed. We regard this argument as totally 
specious and insufficient in law. In any case, Leonard's 
participation in this arrangement, acting with actual and 
apparent authority from Eon, would foreclose this argument 
to the fovr defendants. 

23/ . : 
Plaintiff's Exhibits #1 and #2. 

2 

24/ 
Plaintiff's Exhibit #8. 

25/ 
Plaintiff's Exhibit #9. 

26/ 
Plaintiff's Exhibit #31. 

27/ - 


If our understanding is incorrect, ve will entertain a motioa 
to amend this part of the judgment within five days of the 
filing of the opinion. The motion papers should include 
affidavits and exhibits on this point. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TELEDYNE INDUSTRIES, INC., 
F 


Plaintiff, : JUDGMENT 7S, é‘7o 


-against- 22. C2es S462. (WK) 
EON CORPORATION, ODIF PODELL, 
SIMON SRYBNIK, NICHOLAS ANTON, 
SAUL WALLER and KERNS MANUFACTURING 
CORP., 


Defendants. 


This action came on for trial before the Court, 


Honorable Whitman Knapp, District Judge, presiding, and the 


issues having been duly tried and a decision having been 
duly rendered, 

It is Ordered and Adjudged that plaintiff, Teledyne 
Industries, Inc., recover of defendants, Odif Podell, Simon 
Srybnik, Nicholas Anton and Saul Waller, jointly and severally, 
the sum of Two Hundred Ninety-Seven Thousand four Hundred Forty- 
Bight and 90/100 Dollars ($297,448.90), with interest at the 
rate of seven per cent (7%) as provided by law on the following: 

(a) on Two Hundred Sixteen Thousand Dollars 

(216,000) from April 20, 1972, and 


(b) on Eighty-One Thousand Four Hundred Forty- 


Dated: 


Eight and 90/100 Dollars 


June 16, 1972, 


of action. 
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NOTICE OF APPEAL 


at. lek a Re 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


TELEDYNE INDUSTRIES, INC., 72 Civ 


+, 3261. (W.K.) z 
RECEIVED BY MALL 


Plaintiff, 
-against- SFP 8 1975 

EON CORPORATION, ODIF PODELL. . 

SIMON SRYBNIK, NICHOLAS ANTON, : 

SAUL WALLER and KERNS NOTICE ( 

MANUFACTURING CORP., 


Defendants. 


Notice is hereby given that the individual 
defendants, ODIF PODELL, SIMON SRYBNIK, NICHOLAS ANTON and 
SAUL WALLER, above named, hereby appeal to the United States 
Court of Appeals for the Second Circuit from the Judgment 
dated August 7, 1975, entered in this action on the 8th day 
of August, 197/75, in favor of the plaintiff, TELEDYNE INDUSTRIES, 
INC., against the said individual defendants. 

FELDSHUH, WEINBERGER & DERFNER 
Attorneys for Odif Podell, 
Simon Srybnik, Nicholas Anton 
and Saul Waller 

144 East 44th Street 


New York, New York 10017 
(212) 687-8930 
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BREED, ABBOTT & MORGAN 

One Chase Manhattan Plaza 

New York, New York 10005 

Attorneys for Plaintiff 
(212) 9/t4-4800 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


En eee ED A REAL IE x 
TELEDYNE I NDUSTRIES, INC., 

Plaintiff, 

vs. : 99 Civ. 326% 

FON CORP., ODIF PODELL, 
SIMON SRYBNIK, NICHOLAS A™TON, 
SAUL WALLER and KERNS 
MANUFACTURING CORP., 

Defendants. 
Sa, Sa caak as meee a ae ee hg ta ean ood Me OSS Meee tT x 


HON. WHITMAN KNAPP, 
District Judge. 


New York, July 15, 1974; 
10.00 o'clock a.m. 
(Room 1506) 


APPEARANCES: 


BREED, ABBOTT & MORGAN, ESsqS., 
Attorneys for Plaintiff; 


BY: CHARLES M. MITCHELL, Esq., 
GEORGE F. VARY, FESq., and 
JONATHAN F. BANK, ESq., of Counsel. 


FELDSHUH & FRANK, ESqs., 
Attorneys for certain defendants; 


BY: SIDNEY FELDSHUH, Esq., and 
RICHARD WEINBERGER, Esq., of Counsel. 
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THE COURT: Mr. Feldshuh has a motion to amend 
the answer. Will you make your motion? 

MR. FELDSHUH: May it please the Court, with 
regard to our colloquy just before we started these 
proceedings, your Honor, I wish to point out that in con- 
nection with Judge Bauman's decision that a prime issue 
not covered by Judge Bauman was and is the issue of 
illegality of this contract and the performance thereunder 
by Teledyne. 

The purchase order, which will be a substantive 
document and which had been marked in the course of a 
deposition Defendants’ Exhibit B for identification, that 
purchase order contains a provision, your Honor, which 
states that the seller is prohibited and barred from 
paying any commissions or finder's fees to anyone; that 
that constitutes a posture of illegality and taints the 
contract. 

There is, equally so, may it please the Court, 
a provision and rule of the agency, the mobility command of 
the United States Government, to the effect that the 
payment of any commissions or finder's fees -- that that 
payment is absolutely prohibited. 

Your Honor may recall some years ago a Senate 


investigation by the United States Senate which revealed 
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2 || with regard to war contracts and the performance thereof 
3 a rather unholy situation 5f finders and commission people - \ 
4 getting untold tens of thousands of dollars and it was in 
y the atmosphere of that investigation and revelations that 
| 
6 I respectfully submit the agencies of the United States, the | 
7 || procurement agencies, adopted this rule. | 
8 || By the same token, with regard to this purchase ! 
9 order on the very first page of the purchase order in 
10 || very .egible print, as your Honor will see, there is a 
11 statement to the effect that all matter printed on the | 
12 reverse side of that purchase order are part and parcel 
| 
13 || of the purchase order, and one specific provision prohibits | 
14 the payment by the seller of any commissions or finder's 
15 || fee. 
16 My friend, Mr. Mitchell, has raised the question 
7 of whether or not pleading was necessary in this case, and 
18 I respectfully submit in that connection, may it please 
19 the Court, that in Oscanyan against W. R. Arms Co., 103 
20 U. S. 261, the Supreme Court said very plainly and very 
21 specifically that the issue of fraud and illegality is 
22 not going to be subverted by doctrines of pleading. 
23 It went on and said that the Court sua sponte of its Own 
2A effort and own recognition of the fact itself is bound to 
25 || raise this issue in the performance of the due administra-~ 


SOUTHERN DIST\iICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY UARE, NEW YORK, N.Y. CO 7-4580 


to 


~) 


mcs 4 
tion of justice. 

The Court went on to elucidate further, and I 

now quote the following with regard to the assertion of a 
valid contract. The Court said: 

“Whatever shows the invalidity of the contract 
shows that in fact no contract ever existed." 

In viewing the contract as a corrupt one for- 

bidden by public policy and morals: 

"The objection to a recovery could not be 
obviated or waived by any system of pleading or even 
the express stipulation of the parties. It was an 
issue which the Court itself was bound to raise in 
the interest of the due administration of justice." 

I respectfully submit, your Honor, in this 

connection that it will be an issue raised in this trial 
and again, sir, I state that the Court, sua sponte, must 


of its own motion take cognizance of it in accordance with 
the learning 6f Gscanyan. 

I wish also, may it please the Court, to point 
out several issues that have not been touched upon by Judge 
Bauman and I might say too, sir, in connection with the 
Pleading stage that we 9+q nor poarn ro | pie weyment of this 


finder's fee and its specifics until the first deposition 


and long after the pleading stage had passed. 
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It may well be that on the occasion we should 
have come forward and asked for an amendment to the 
pleadings. However, I respectfully submit, in the 
atmosphere of this stricture, the fact that it was not 
done does not preclude it being raised at this time for 
the consideration of the Court and the action of the Court 
by itself. 

There are additional -- 

THE COURT: Let's dispose of this first. 

Is that all you have to say on this? 

MR. FELDSHUH: If your Honor wishes to regular- 
ize the situation, I will respectfully move, may it please 
the Court, for leave to amend the pleadings, the answer here- | 
in, by alleging -- 

THE COURT: What do you want to allege? 

MR. FELDSHUH: I wish to allege that by reason 
of the admitted payment of commissions by the plaint> <f 
Teledyne to one Mr. Walper, who was in a posture of a com- 
mission agent, broker or finder, said commissions being in 
the amount of some $20,000, that the payment thereof and 
the agreement by Teledyne to pay the sum, which agreement 
is in writing, by the way, your Honor, taints this contract 


to the extent that Teledyne is barred from any recovery 


thereunder. 
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I respectfully submit upon that ground there 
should be a dismissal of this complaint. That is the 
motion, your Honor. 

THE COURT: The motion is to so amend the com- 
plaint and the position is even if 1! deny the motion I 
will be bound to take judicial notice of the invalidity if 
you have established it. 


What is your position, Mr. Mitchell? 


MR. MITCHELL: Your Honor, I have several apsects 


to my position. First of all, as I am aware at the 
present time, Mr. Feldshuh and his firm do not purport to 
represent Eon Corporation or its American Mare Division. 
Assuming, arguendo, that this particula’* vrovision which 
he cites applies, it would seem, first off, that it would 
provide a relied, if it provides any relief at all, which 
could be utilized only by Eon Corporation and its American 
Marc Division. 

I think right off the bat there is a problem of 
standing to raise this type of defense. 

Secondly, M. Feldshuh has indicated that he 
was aware by virtue of its being marked in the deposition 
of the so-called finder's fee arrangement between plaintiff 
and Mr. Walper. This was known, I believe, a year and a 


half ago, as I recall in September, the fall of 1971, when 
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these depositions were taken. At this point something 
could have been done in furtherance of Mr. Feldshuh's 
desire to amend the answer. 

I think it is noteworthy that not even at the 
pretrial conference before Judge Bauman or at the recent 
conference in your Honor's chambers has Mr. Feldshuh 
brought this question up. Had he brought it up we 
would have had an »pportunity to have further comments 
at this time on the matter. As it now stands, the 
matter is comp’etely new to me, has not been developed at 
all in testimony on discovery, and I don't think, as I 
indicated before off the record, that it has any part in 
the case as it stands right now. 

I think there may be other comments which I may 
develop on this point if I have an opportunity to explore 
$¢, I believe that Mr. Walper, the finder, was first 
retained by tie American Mare Division of Eon Corporation 
to find a potential subcontractor. That is my present 
understanding although, of course, my statement is not 
testimony. I take it there is substantial in pari 
delicto involved in Mr. Feldshuh's proposed defense and I 
think that the time that such a defense could have been 
raised, perhaps under the very language which Mr. Feldshuh 


relies upon, is of its own terms past. 
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If anything, although I have not had a chance 
to analyze the language, I think it would have given Eon 
Corporation, an American Marc Division, an opportunity to 
obtain some form of relief at the outset and, again, that 
is hypothetical. 

I don't mean to represent to the Court that they 
could have done this, but I am saying that “t is my 
position this was the maximum that tuey would have been 
able to do and certainly at this stage I think they are 
foreclosed from doing anything. 

That is my position, your Honor. I'm sure, i* 
your Honor will further consider this and you want some 
sort of papers submitted, where we would have an cpportunity | 
to further analyze -- 

THE COURT: Your position, in substance, is 
that the defense is no good because it is a defense 
available, if at all, only to the non-defendant corpora- 


tions. 


MR. MITC'ELL: That is correct. 

THE COURT: And in the second place, you are 
surprised by the aisendment and you think you are prejudiced 
by the surprise. 

T 2 first thing will be yes or no depending on 


what the facts and the law is. On the second, I reserve 
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decision. After the case is over we can see whether you 
were surprised in the sense -- obviously you are surprised. . 
Whether you are surprised in the sense that you could have 
done anything about it can't be considered until I consider 
it under the Supreme Court case which he cites regardless 
of whether it was alleged. 

MR. MITCHELL: I might add that there are, I 
believe, some 13 depositions which were taken in discovery 
of this case and obviously raising an issue at this point 
after discovery has been had would create an ~dditional 
hardship. 

Your Honor, I think, if I can characteriz-e the 
result, both Mr. Feldshuh and our position is sufficiently 
on the record, and I would like to proceed. 

THE COURT: Mr. Feldshuh has something else that 
he would like to put on the record. 

Is that correct, Mr. Feldshuh? 

MR. FELDSHUH: Yes, your Honor. Y would with 
your Honor's permission, of course, just address myself to 
the in pari delicto comment that was made. 

THE COURT: I have had enough on this question, 


We have the positions of the parties You can make the 


arguments after we have the evidence. 


MR. FELDSHUH: With regard to the claim of fraud 
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by Teledyne, of course there will be a full development, 
may it please the Court, on the issue of reliance which 
we propose to interrogate on and submit to your Honor, and 
then with regard to the question of damages, of course 
there is a wide open area that your Honor will still have 
to deal with, and that is apart from the first motion that 
I made, so I merely bring to your Honor's mind that there 
are these additionel issues. 

THE COURT: Thank you. 

You may proceed. 

MR. MITCHELL: Your Honor, I would like to call 


Harold Rouse to the stand. 
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RAR OL D WAY NE ROUS 2, called as a 


witness in behalf of the plaintiff, being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. MITCHELL: 
Q Mr. Rouse, would you state your present address 
for the record, please? 
A It is 1416 Rood Point Road, Muskegon, Michigan. 
Q Would you state very briefly for the Court 
your educational background? 
A I attended high school and also trade university, 
San Diego Community College, and also Sar. Diego State 


College. 


Q What were the dates of your graduation from 


these institutions? 


A I am still working on my final points for my 
degree. 

Q That is where? 

A 


Right now I am doing some work in the Community 


Coilege at Muskegon. 


Q What degree is that? 
A Industrial engineering. 
Q When, Mr. Rouse, did you first engage in full- 


time occupation after school? 
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A In 1949. 

Q Did there come a time when you were employed 
by Teledyne Cont.nental Motors Division of Teledyne 
Industries, Inc.? 

A Yes. In 1964 I was transferred from Ryan 


Aeronautical Company to Teledyne Continental Motors. 


Q Is that spelled R-y-a~-n? 
A Right. 
Q You say you were transferred. I assume they 


were of common ownership? 


A Ryan bought the controlling interest of Continental 
Motors. 
Q In 1964 was Teledyne Continental Motors a 


division of Teledyne Industries, Inc.? 


A No, it wasn't. 

Q To your knowledge did it later become so? 
A Yes. 

Q What was the date that it became that? 

A In 1969. 

Q During the time you have been in Teledyne 


Continental Motors Division, what positions have you held? 


A ¥ have held the positien of Werks Manager. 
Q Do you recall the dawtes, the respective dates 


of holding that position? 
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From 1964 through about 1967. 
Q And subsequently? 
A Vice-president of Operations from about 1967 
to February of 1972. 
Q So in May of 1971 were you engaged as vice- 


president of operations of Teledyne Continental Motors? 


A That is right. 

Q Where did you work out of? 

A I worked out of Muskegon. 

Q What were your responsibilities in this capacity? 
A I was responsible for all the manufacturing 


operations in five different plants. 


Q What were these plants and where were they 
located? 
A They were Muskegon, Michigan; Chicago, Illinois; 


Mobile, Alabama; Panama City, Florida; and Walterboro, 
South Carolina. 

Q What classifications of products was Teledyne 
Continental Motors making at this time, and I am referring 
to the time of May, 1971? 

A We were making piston aircraft engines, 
Military truck engines and tank engines and commercial 
gasoline engines for industrial uses. 


Q In the course of your responsibilities as vice- 
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president of operations at Teledyne Continental Motors, 


did you have occasion from time to time to participate 


in the negotiations of contracts or purchase orders on | 


behalf of Teledyne Continental Motors? 
A Yes, I did. 
Q Prior to May of 1971 were you familiar with the 


production by Teledyne Continental Motors of a 1.5 kilowatt 


generator set? 


A Yes. Early in the spring of 1971 we had bid 


on a Government invitation bid for a contract for roughly | 
2300 of these units, plus, we were also under contract 
with Food Machinery to produce a 4.2 KW generator set. 
Q When you submitted a bid, was Teledyne Continental 
Motors successful in obtaining the contract? 
A No. 
Q As vice-president of operations, from time to 
time were you involved in negotiations concerning U. 5, 
Government procurement contracts? 
A Yes, I was. 


Q Approximately what was the breakdown in May of 


1971 between the U. S. Government and the commercial product 


Litters wiich oledyuwm @RibiHeHea? MetMee wae then engaged in 


manufacturing? 


A Roughly 50/50. 
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Q Would it be a fair statement that approximately 
50 per cent of the time you spent on operations was involed-~ 


with operations concerning U. S. Government procurement 


contracts? 
A Yes, that would be a fair statement. 
Q In other words, was this 50/50 split-up, did 


that reflect your time spent as well? 


A I would say yes, that was a good estimate. 
Q To whom did you report in May of 1971? 
A To Mr. G. L. Richardson, president of Teledyne 


Continental Motors. 


Q Where physically was his office? 

A In Detroit, Michigan. 

Q What personnel reported to you at the same 
time? 

A The plant managers of all the plants. 

Q The five plants that you mentioned earlier? 

A Yes. 

Q Did there come a time, Mr. Rouse, when you 


learned of a possibility of subcontracting a certain 


quantity of 1.5 kilowatt generator sets in the area of 


May 19714 
A Yes. 
QO How did you learn of this possibility? 
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A The director of plant operations of one of the 


plants in Muskegon had received a telephone call from a 


person by the name of Mr. Gene Walper. 


Q Would you spell Mr. Walper's name? 
A W-a-l-p-e-r. 
Q Who was the person at Teledyne who indicated he 


received a telephone call from Mr. Walper? 


A Mr. Don Enderle. 


Q What was his position with Teledyne Continental 


Motors at the time? 


A He was director of plant operations for the 


Market Street plant. 


Q What subsequently occurred after you spoke with 


Mr. Enderle? 


A Mr. Enderle gave me Mr. Walper's phone number and 


I in turn called Mr. Walper and talked to him. 


Q Would you pinpoint this by date, if you can? 

A It was on the evening of May 7, 1971. | shake 
Q I believe you stated that you called Mr. Walper. 
A Yes. 

Q How had you obtained his telephone number? 

A From Mr. Enderle, 

Q Had you personally been aware of a Mr. Gene 


Walper prior to Mr. Enderle's conversation with you? 
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A No. 
Q Did Mr. Enderle indicate to you the name of the 


company which wished to subcontract? 


A No. 

Q And thereafter did you call Mr. Walper? 

A Yes. 

Q To the best of your recollection, what was the 
sum and substance of that telephone converstion? What 


did you say to him and what did he say to you? 

A I told him I was returning his call that he 
had made to Mr. Enderle and that we understood that he knew 
of a company that wanted to subcontract roughly 4000 to 
4500 1.5 KW generator sets, and he confirmed this. 

I asked him what company it was and he said he 
coulda't tell me. He wanted to know if we were interested | 
in it, and I said, “Yes, we thought we would be interested 
in it.” 

And he wanted to know if I Gould come to 
California to talk to him and the people involved in this 
company, and I said, “Well, yes, we probably could." 


I asked him what his position was in relation 
to this Company, He tald me he had been retained by them 


to fir someone to take over the -- for them to subcontract 


to, and I said, "Well, what do you get out of this thing?" 
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He said, "Well, for me to tell you who the company | 


is and to arrange these meetings I will have to get a 
commission." 

And so I asked him what the commission would be. 
He indicated it would be $5 a unit. I told him that I 
would check it out with my people and would get back with 


him the following day, which was on Saturday. 


Q And thereafter did you check it out with your 
people? 
A Yes, I talked to the president of the company. 


I explained the situation to him. 


Q That was Mr. Richardson? 
A Yes, Mr. ‘hardson, and he approved my pursuing 
the idea. 


I called Mr. Homer Coleman, who is the plant 
manager of the Walterboro plant, and discussed it with him 
and we decided that, yes, we would like to pursue it, so 
on Saturday, then -- 

Q Let me interrupt you a second. 

In connection with your telephone call to 
Mr. Walper, did you have occasion to ask him how he had 
chosen Teledyne Continental Motors as epposed to other 
companies? 


A Tea, 2 G20 
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Q What did he say in response? 

A He said that he knew we had bid on a previous 
IFB. 

Q What is an IFB? 

A It is an invitation to bid to the United States 
Government. 


THE COURT: Had you bid on this contract? 
Did you ultimately find out? 
THE WITNESS: No, sir, we had bid on a lesser 


quantity just a few months earlier. 


Q Was the lesser quantity that Teledyne Continental 


Motors had bid on a few months earlier the same Federal 
stock number that Mr. Walter indicated that he wanted to 
find a subcontractor for? 


A Yes, it was. 


THE COURT: In other words, you had figured out 


the cost of making this p»c:ticular item? 
THE WITNESS: Right. 

Q And you have indicated, I believe, that you 
called a Mr. Homer Coleman of the Walterboro plant of 
Teledyne Continental Motors; is that correct? 

A Yes, that is right. 

Q Why did you contact the plant manager of the 


Walterboro plant? 
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MR. FELDSHUH: Can we have Mr. Coleman identified? 

THE COURT: He is the plant manager. 

THE WITNESS: The plant manager of the Walterboro 
plant at that time in South Carolina. 

THE WITNESS: What was the question? 

MR. MITCHELL: I will rephrase the pending 
question. 

Q Why did you have occasion to call Mr. Homer 
Coleman as Opposed to another plant manager of Teledyne 
Continental Motors? 

A The reason was in 1970 we had bought a product 
line of 300 amp generators from a company by the name of 
Rett in Tetroit and at the same time we had acquired some 
of the test equipment and some of the tooling for the 1.5 KW 
generator set and this equipment was moved to the Walterboro 
plant. 

In addition, Mr. Coleman was responsible to work 
up the materiai cost and the labor cost on the prior IFB 
that we had submitted earlier in the year. 

Q You had submitted, you say, an IFB. tan’t 2¢.& 
fact that the company receives an IFB? 

A That is right. 


Q Could you explain exactly how the process goes 


with an IFB? 
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A What happens is anyone can put their name on a 
bidder's list with the Government for a certain product 
line and once you put your name on there any time there is 
a request for bid or an IFB that comes out they will auto- 
matically send you a copy of it. 

THE COURT: You submitted an IFB, you said, and 
what you meant was that you submitted 4 bid in response 
to one of these IFB's; is that right? 

THE WITNESS: Yes. 

Q An IFB is a Government generated document as 
opposed to a company document? 
A Yes. 

MR. FELDSHUH: May I interrupt? 

If there are witnesses in this courtroom who are 
being produced by Teledyne, the plaintiff, and if tuere is 
to be an issue of fact, may I respectfully request that 
those witnesses be excluded at tnis time from hearing the 
testimony of this witness? I didn't mind up to this 
point because I considered it preliminary, but I believe 
we are going into certain areas of the testimony which may 
touch on the <caud issue. 

THE COURT: I have always felt that i* a non- 
sensical procedure, but it is done in this court. 


Do you object to excluding the witnesses? 
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MR. MITCHELL: If Mr. Feldshuh won't consider 
the additional point that the witnesses have independent 
recollections, I will be glad to accommodate him and exclude 
the witness whom I intend to call, Mr. Homer Coleman, whose 
testimony in many aspects will parallel and corroborate the 
testimony of Mr. Rouse. 

I don't think the other witness' testimony will 
overlap substantially enough to fall within your request, 
Mr. Feldshuh. 

I would go along with Mr. Feldshuh's request 
to have Mr. Homer Coleman, who is present, excluded during 
Mr. Rouse's testimony. 

THE COURT: Show Mr. Coleman to the witness 
room. 

The reason is all seemed to be an asinine 
procedure is because all the witnesses have had their 
depositions taken and have talked to each other. 

MR. FELDSHUH: We have been doing this for so 
long -- 

THE COURT: I never understood it and I suppose | 
I'm too old to learn. 

MR. FELDSHUH: I just want to avoid any criti- | 
cism, your Honor. 


THE COURT: There is no criticism. 
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Q You say, Mr. Rouse, you spoke with Mr. Coleman 
on the phone; is that right? 

a That is right. 

Q Did you meke any arraryements? What was the 
sum and substance of your conversation with Mr. Coleman? 

A Are you speaking of the evening of May 7? 

Q When you first contacted him with respect to this 
possible subcontract. | 


A I told Mr. Coleman that I wanted cto check out 


the pricing that we had developed and I would call him 
back on Saturday and we would make arrangements about 
making the trip. 

Q What did you mean by pricing? 

A At that time where the company was 
organized, all the estimating for these IFB's was done in 


a central contract estimating department in Muskegon. 


So, on Saturday I called those people in and I | 
reviewed the last bid to determine the price which would 


be a fair price for us to negotiate for this procurement. 


Q Was anything else involved in the conversation 
on the telephone with Mr. Coleman; did you discuss anything 


else? 
A Following my checking out of the prices and every~- 


thinc I called him back and told him that everything had been 
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morning, May 29. 


Q 


A 


Q 


A 


That is i971}! 


? 


That is right. 


approved for us to go to California and he should make 


24 


I told 


Walper and make arrangements for him 


Vv 


And thereafter did you contact Mr. Walper? 


Yes. 


prior to calling Mr. Coleman back. 


Q 


And what further, 


I had previously contacted 


if anything, was 


elephone conversation with Mr. Walpe: ? 


A 


Walper 


said in that 


I simply told him that, yes, we were interested; 


that we would come to California and we would arrive’ on 


\ 


Sunday afternoon and we would like to meet with his on 


Monday morning. 


principals of the other company on Monday morning. 


THE COURT: 


company was yet? 


THE WITNESS: 


You didn't know who the othe. 


No, sir. 


We would also like to meet witn 


the 


Thereafter did you in fact go to California? 


Yes, sir. 


What time did you arrive? 


FOLEY © 


JARE, NEW YORK, NY 


Late in the afternoon on May 9th, Sunday after- 
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Q Was Mr. Coleman there or did he accompany you 
on the trip? 
A Mr. Coleman met me at the hotel. He was there. 
Q Was any discussion had that day, that is the 
9th, with either Mr. Walper or any representative of 
American Mare Division of Eon Corporation concerning the 
subcontract? 
A The best I can remember, no. 
THE COURT: You mean the day he arrived in 
California? 
MR. MITCHELL: That was my question, your Honor. 
Q Did you in fact conduct a breakfast meeting the 
next morning, that is Monday morning, the 10th? 
A Yes. Mr. Walper met us at the hotel and we 
had breakfast, the three of us, Mr. Coleman, Mr. Walper 


and myself. 


Q Approximately what time was this in the morning? 
A I would say it was around 8 o'clock. 
@) Did anyone else participate at that time in 


your breakfast conversation? 


A No, 
Q What waS Said between you and Mr. Coleman, on 


the one side, and Mr. Walper, on the other, during this 
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breakfast meeting? 


A We had general discussions about his call to me 


and about our interest in subcontracting this work, and he 


also explained the reason that he had contacted our company. 


Q What reason was that? 

A He stated because they knew that we had bid on 
a previous IFD and that they were looking for a very 
responsible, reputable company that was doing business with 


the United States Government to take over the contract. 


Q Was anything else said at that time in your 
conversation? 
A I can't remember all the conversation, but I'm 


sure there was a lot of general conversation. 


Q Did anyone else thereafter join in the breakfast 
meeting? 
A Yes. Just about the time we were finishing 


breakfast another gentleman joined us. 


MR, FELDSHU: Fix the time of that, please. 


Q Would you state the time? 

A It was some time between 8.30 and 9 o'clock. 
Q Did this person introduce himself? 

A lus. Mir. Walper Antscriused him to us. 

Q What was the substance of that introduction? 


THE COURT: Who was the person? 
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THE WITNESS: Mr. Jim Leonard. 


o pid Mr. Walper introduce him as Mr. Leonard? 
A That is right. 
Q Did Mr. Walper state who Mr. Leenard was or whom 


he represented? 
A Yes, that he was vice-president and general 


manager of the American Marc Division of Eon Corporation. 


Also, Mr. Leonard told us then he was a Girector of Eon. 
THE COURT: That is the first time you heard of 
Eon? 


THE WITNESS: Yes, sir. 


Q Was this the first time you had heard of American 
Mare Division? 

A Yes, sir. 

Q Approximately how long did Mr, Leonard, Mr. 


Walper, Mr. Coleman and yourself remain at that breakfast 


meeting? 
A I would say approximately a half hour. 
Q To the best of your recollection, what further 


conversations ensued during the time Mr. Leonard was there? 


A Mostly it was just getting acquainted and him 
Lwelidny ue @ dittio ik alwut American Marc and what they 


wanted to subcontract this contract to us. 


THE COURT: Did he tell you why he wanted to do 


! 

| 

| 

| 

| 
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that? 


THE WITNESS: Yes, he did. 


THE COURT: What did he say about that? 

THE WITNESS: He said that American Marc only 
had this one product line in their plant. They were in | 
a very high rent area in Los Angeles and that their costs 
were beComing increasingly how and that they wanted to 
liquidate the company. 

THE COURT: The company or the Division? 

THE WITNESS: The Division. I'm sorry. 

Q Did he state what was the present status of the 
contract under which American Marc Division was producing? 
Did he describe that contract? 

MR. FELDSHUH: I think, your Honor, it is time 
that counsel stopped leading this witness. 

THE COURT: He is not leading. He asked him 
whether he described the contract. 

MR. FELDSHUH: He can ask what he said instead 
of that, what, if anything, did he say. 

A He told us that they want to subcontract 
approximately 4500 units, which was the second year procure- | 
ment. 

Q Was any discussion of subcontract price had at 


that time? | 
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A No. 

Q To your recollection, were any other subjects 
or topics discussed at breakfast with Mr. Leonard? 

A He stated that they had a line of diesel air- 
cooled engines that they had developed some years before 
and they were interested in also selling that line. 

Q Did you understand Mr. Leonard to be referring 
to the 1.5 kilowatt generator set or to other types of 
generators when he said this? 

A This was other types of engines, not generator 
sets. 

Q Was there anything eise that was discussed, to 


your recollection, at that point? 


A Not at the breakfast meeting. 

Q Did the meeting continue elsewhere? 

A Yes. 

Q Where was that? 

A At the American Marc facility. 

Q Did you proceed, after leaving breakfast, direct- 


ly to the American Marc facility? 

A Yes, we did. 

Q Approximately what time did You arrive at the 
American Marc offices? 


A Some time between 9 to 9.30 in the morning. 
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Q What happened when you arrived there, would you 


tell me, at the office? 


A We went into Mr. Leonard's office and again we 


talked about the second year procurenent; where they stood 
on the contract on the first year, and just a little bit in 
general about the contract. 

Q When you state, Mr. Rouse, the first year 
procurement and second year procurement, what does that 
mean, to your knowledge? 

A Well, in the contract that they had, which we 
Saw later, it shows the delivery of so many units the 
first year and then the second year, so many units. It 
was a two-year contract. 

Q Is it fair that what Mr. Leonard said to you 
was that he wanted someone to take over only the second 
year procurement and not the first year of procurement; 
is that correct? 

A As we had the discussions, they had not finished 
all the first year production and we did have some conversa- 
tions about the possibility of us taking over more than the 


second year, but because of the time span and the position 


where they stood on the first year, it was decided that we 


Should only consider. the second year. 
THE COURT: I thought you said three years? 
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THE WITNESS: No, it was two years. 
Q Who was present at Mr. Leonard's office during 
these discussions you are now referring to? 
A Mr. Leonard, Mr. Walper, Mr. Colemar and myself. 
Q I believe you stated at one point that you were 
shown the procurement contract which Mr. Leonard was refer- 


ring to. Was that at this time, the time that you are 


now referring to? 

A No, it was later. 

Q So, at the time of this particular conversation 
that you are now describing, you had not seen the contract 
between the American Marc Divisivcn and the Government? 

A That is right. 

Q At this point, Mr. Rouse, did bargaining or 


negotiations take place as to negotiating the subcontract? 


A No. 

Q What did occur? 

A We requested to take a plant tour; to go out and 
look at the units being produced. We went to the plant 


and went through the plant and talked to some of the people | 
that were out there. He introduced us to some more 
people and this probably tock about 30 to 45 minutes. 

He also showed us -- they had a few of the diesel engines 


that they had develcped, which was a separate product line. 


. 
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They had some of those sitting around. 


re) What happened subsequent to the plant tour? 
A We returned to the office and then we got into negoti- 
ations. 

Q Did any negotiations take place in the course 


of the plant tour? 
A No. 
return to Mr. 


Q Approximately what time did you 


Leonard's office? 


A It was probably some time close to 10 o'clock or 
so, maybe after 10, even. 
Q Who was present in Mr. Leonard's office at this 


time, that is approximately 10 o'clock? 


A Mr. Leonard, Mr. Walper, Mr. Coleman and myself. 

Q Had all four of you been on this tour of the 
Americin Marc facility together? 

A Yes. 

Q To the best of your recollection, what discussion 
then ensued? 


A One of the first things I did when I came back, 


I asked to make a telephone call. 
Q I'm sorry. By coming back you mean back -- 
A Back to the office. Right after we returned 


to the office I asked to make a telephone call. 
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Q Did you in fact make a teleph one call? 
A Yes, I did. 
Q Where physically did you make the telephone call , 
from? | 
A It was in another office. 


THE COURT: Trey gave you privacy? 


THE WITNESS: Yes. 


Q Whom did you call? 

A I called Mr. Gene Lewis. 
Q Who is Mr. Lewis? 

A Mr. Lewis at that time was our vice-president 


of finance. 


Q You mean of Teledyne Continental Motors? | 
A That is right, in Muskegon. 
Q What did you say to Mr. Lewis and what did Mr. 


Lewis say to you? 

MR. FELDSHUH: The conversation took place in a 
private room out of the presence of Mr. Leonard, the vice- 
president of American Mare and a director of Eon Corpora- 


tion. It is not binding. 


MR. MITCHELL: May I address myself to that? 
I am offering this evidence to show Mr. Rouse's state of 
mind. I am not offering it for the substantive content of 


what Mr. “Lewis told Mr. Rouse. 
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THE COURT: That evidence will be received. 

3 Il MR. FELDSHUH: I stand on the objection. 

4 | THE COURT: Overru.ed. 


5 ii THE WITNESS: Would you please restate the 


6 | question. 
24 Q What was the sum and substance of your conversa- 
8 tion with Mr. Lewis? What to the best of your recollec- 


9 tion did he say to you and you to him? 


10 | A Mr. Lewis was aware why I was in California, so 
i] | I told Him that the company that we were involved with in 
12 } this negotiation was Eon and that American Marc was a 
13° | division of Eon, and I requested that he get a quick 
14 || D & B. 
is || THE COURT: Dun & Bradstreet? | 
16 THE WITNESS: To check on them, right, to find out 
17 | how they stood financially. 
18 | Q Was that, in substance, cne totality of your 
19 | conversation with Mr. .ewis at this point? 
20 | A Yes. We had some just general conversation, but 
2] } he said he would get on it. 
22 || Q Subsequent to the telephone conversation, wnat 
| 23 occurred? 
| - 24 A I returned to the room and we started negoti- 
25 ations. 
i| 
| 
| | | 
SOUTHERN DIST! i. T COURT REPORTERS, U.S. COURTHOUSE | 


FOLEY * ‘ARE NEW YORK WN FY co 7 4889 


> 
; js 
~ 


y 


to 


9 


A 94 


mcs Rouse-direct 35 


Q Who on behalf of American Mare Division con- 


ducted negotiations? 
A Mr. Leonard. 


Q Who generally conducted negotiations on behalf 
of Teledyne Continental Motors? 

A Myself. 

Q Were these negotiations still in the presence of 
Mr. Walper and Mr. Coleman? 

A That is right. 

Q To the best of your recollection, in the best 
order you can recall them, what were the topics that were 
discussed? 

THE COURT: What were the subjects? 
THE WITNESS: Topics. 


Q Topics. 


A We discussed the unit price or the price for each 


generator set. 


} 


Q Are you referrin. to A™Merican Marc Division's unit) 


price or are you talking about negotiating a unit price on 
the subcontract? 
A I am talking about negotiating a price for the 


subcontract. 


THE COURT: Did you know the price they had with 


the Government? 
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THE WITNESS: No. We asked him for a copy of 


the prime contract, and Mr. Leonard requested it be bre ght 


in. It was brought in by a gentleman py the name of Mr. 


THE COURT: How do you spell that? 

THE WITNESS: I think it is W-a-l-c-k. 

And he did bring the prime contract to tne room 
where we were and gave it to Mr. Leonard. 

THE COURT: But you never saw it? 

THE WITNESS: Mr. Leonard, in turn, looked at it 


and gave it to us and we looked at it and -- 


@) Who was Mr. Walck, by the way? Was he identi- 
fied? 

A At that time he was not identified to us. 

Q Did you subsequently come to know who Mr. Walck 
was? 

A Yes. 

Q Who was Mr. Walck? 

A The comptroller. | 

Q Of whom? 

A American Marc. 


yim COUNT: Pied this V4yERaYt Ehet you looked at 
give you the price that they were getting for them? 


THE WITNESS: ho, sir, the contract they gave us 
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had all the places where the price should have been, 


they were cut out. 
Q Subsequently, do you reoca)l what discussions 
ensued concerning fixing a sudcontract price? 


A Yes, Mr. Coleman and I quickly reviewed the 
prime contract to be sure we understood the deliveries hy | 
each mcnth and also so that we could understand what else 
was in the contract, and then we started negotiating the 
price. 

Q Do you recall what was said in the course of 
the price negotiaticns and by whom? 

A I made an offer to them to subcontract it on the 
basis of $365 a unit. 


Q What was their response? 


A Mr. Leonard countered by wanting, as I remember, 
the best I remember, was around $350. 
THE COURT: What was your offer? 
THE WITNESS: $365. 
THE COURT: He wanted $350? Why? 
THE WITNESS: In other words, he waited to -- 


HE COURT: Ue was to pay you that much? 
PEER. UWA Abe gat at @ Whig @4@R PHE HAL wean't what 


anybody was getting from the Government. 


THE COURT: That is what you were going to get? 


| 
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THE WITNESS: No, sir. 


Q In fact, at this time is it correct that you did 
not know what American Marc Division was getting from 
the Government per unit? 
A That is right, we did not know. 
Q Were any discussions had about structuring the 
subcontract as anything other than a subcontract? 
A Yes, one of the first things that I asked 
Mr. Leonard to do after we reviewed the prime contract 
was to novate the contract. 
THE COURT: Is that a contract where you take 
over directly from the Government? 
THE WITNESS: Yes, sir, that is a regular 
procedure that you go through legally to transfer the 


responsibility from one contractee to another. 


THE COURT: If that had heen done the Government 


would have made you directly responsible? Your obligation 
Wolild have been direct? | 
THE WITNESS: We would have been totally respons- 


ible for the contract and also we would receive payments 


directly. 
Vhike CUiL a danny rig yi BERR E OR eL weuld Le 


out of the picture.as though it had never been in? 


THE WITNESS: That is right. 
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Q At what portion of the meeting that you had, 


when yeu getugned te Me. Leanard's office, was thia consent | 


of a novation brought up; by that I mean, the beginning, 


the end or the middle? 


A It was brought up several times, but the first 
time was after we reviewed the prime contract and went back 
into negotiations. 

Q When you say "reviewed the prime contract," 
you are referring to the blanked out price version that 
was given you by Mr. Walck? 

A Right. 

Q What was Mr. Leonard's response, if anything, to 
your suggestion of novating the prime contract? 

A He stated that they did not want to novate the 


contract. 


Q Did he state anything further to you in this 
connection? 

A Yes. 

Q What was that? 

A The reason being that the parent company, Eon, 


had sevcoral Government contracts a-:d they wanted to main- 


tain @ youuw working relatignship the Government for 
future business. 


Q Did he explain to you how the working relation- 
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ship would be harmed ii there were a novation; was this 
exslained ¢9 you? 


A He stated that American Marc wanted to maintain 


control of the contract so they could administer a contract 
direct back to the Government. 
Q Was there any other reason expressed by Mr. 
Leonard concerning his lack of desire to novate the 
contract? 
A He indicated that they were in a profit position 
on the contract and they wanted to continue being in a 
profit position. 
Q What did you understand that statement to mean? 
MR. FELDSHUH: I object to that. 
THE COURT: I will take it. 
MR. FELDSHUII: I think it stands on its own, sir. | 
THE COURT: Overruled. 
What did you understand? 
THE WITNESS: I understood this to mean because 
they had blanked the prices out, what they wanted to do was 
subcontract it for a lesser amount than they were getting 


| 
from the United States Government. | 
SUER AU ey whi & au tet eeetty | ku me. | 


Q Is it your understanding, Mr. Rouse, that had | 


there been a novation that American Marc could not have 
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gotten any furtherprofit on its contract? 
MR. FELDSHUH: I object to that. i thimx 2% fe 
objectionable as to form. 
THE COURT: It is obvious the answer is yes. 
Q Is that the answer, Mr. Rouse? | 
A Yes. | 
Q I believe you testified that as to this subject, 


the question of novating as to the subcontract was broached 
on several occasions during its consideration. Could you 
state on approximately how many occasions that came up? 

A I would say at least, probably, eight to ten 


times during the course of negotiations. 


Q You are not just referring to that meeting in 
Mr. Leonard's office? Did you in the course of -- 
A The majority of time was yes, during that day. 
Q Other than what you have testified Mr. Leonard's 


reaction was, did he say any thing else when the subject 
was approached on subsequent occasions? 
A No, he maintained about the same position every 


time I brought it up. 


Q During the meeting in Mr. Leonard's office which 
you heve Leet Cobbabyslig bee BEB Bits Rue blige ¢iscussion 


he? concerning a subcontract price? 


\ Yes. l 
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Q Was there a resolution of that? Was an 
understanding reached as to the subcontract price during 

that particular meetinc? 

A Yes, during that day. Yes, the meeting ran 
all day, to clarify the point. 

Q Approximately what time did you break up that 
evening o~ that afternoon? 

A It was real late in the day, probably 6.30. 

Q Durina the course of the day, when did you 
arrive at a proposed subcontract price? 

MR. FELDSHUH: I didn't hear that, yor Monor. 
THE COURT: What vart of the day -id h arrive at a 


subcontract price. 


MR. FELDSHUH: That you, sir. 
A It was some time during the afternoon. 
Q What price was agreed upon? 
A We finally agreed on a price of $360 per unit 


provided that $5 would be paid to Mr. Walper as his com- 


mission. 


THE COUn?f: So you originally started at 365 and 


then came down 360 plus 5 for Mr. Walper? 


A Me. Naliper's 5 was in the 360. We nmede an 


agreement on a 360 price provided that we WwW d pay 


Mr. Walper $5 a unit. 
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THE COURT: So you effectively came down from 
365 to 355? 
THE WITNESS: That is right, but the contract 
stated 360. 
Q Was any statement made by you or Mr. Walper 
during the course of this conversation which indicated what 


the fee to Mr. Walper would be? 


A Actually this was handled by Mr. Leonard in the 
pricing. 

Q Could you explain what you mean by that? 

A Mr. Walper had previously told me on Friday 


night, when he called me on May 7, that his commission 
would have to be $5 a unit or he wouldn't bring the two 
parties together, so that during the course of negotiating 
the final price Mr. Leonard agreed on a 360 price provided 
that we would pay Mr. Walper his $5 per unic commission. 

Q So the figure of $5 per unit commission was 
mentioned in front of Mr. Leonard; is that a fair state- 
ment? 

A Yes. 


@) Did Mr. Walper actively participate during the 


course of this meeting? 


A He was more of an observer and mediator, I might 


add. 
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THE COURT: Quite a difference between thse 


two. 


THE WITNESS: There was a certain print, if I 


could explain -- there was a certain point during the 


negotiation that got a little 


to calm everybody down. 


heated, so he tended to try 


THE COURT: What caused the heat? 


THE WITNESS: When 

the purchase of the inventory 
Q Was any discussion 
meeting, Mr. Rouse, as to how 


intended to pay Teledyne this 


we got into a discussion on 
and the tooling. 

had during the course of this 
the American Mare Division 


$360 per unit price? 


A Not until late in the dw. 


Q To the best of your recollection, what conversa- 


tion encompassed this topic late in the day? 


MR. FELDSHUH: I would like a time fixed. 


THE COURT: You can do that on cross-examination. 


Q To the best of your recollection, Mr. Rouse, 


what time of day was this? 


A I would say it was probably some time after 


4 o'clock, I would say. 


Q What was said by you and Mr. Leonard in this 
regard? 
A I told Mr. Leonard -- because by this time I 
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had received a telephone call back from Mr. Lewis during 


the afternoon -~- 


Q Approximately what time did you receive the 
telephone call? 

A It was some time in the mid-afternoon. 

Q And you say this was prior to your discussion of 
the topic with Mr. Leonard? 

A Right. 

Q What to the best of your recollection did Mr. 
Lewis say to you and you to him? 
A Mr. Lewis tola me that he had gotten a D&B 
and that Eon's credit was very questionable and they were | 
financially in not too good shape. He told me that we 
should not give them an open line of credit, and he suggested 

that we get them to ncvate the contract or if we couldn't 
get them to novate the contract, to get some kind of a 
special bank account set up where tne moneys would flow 
in to pay our invoices. 
Q Where were you when this telephone call was had? 
A I think I probably took it right outside the 
room at the secretary's desk. 
Q Was anyone else in close proximity to you, 


within hearing distance, se to speck, during this tele- 


phone conversation? 
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A Mr. Coleman was there. 
Q Was Mr. Coleman listening in on another extension 


or was he jus standing there? 
A No, he was just there. 
Q Was there anything else that was said during 


the course of that telephone conversation? 


A No, that was about it. 

Q Approximately how long did it last, how many 
minutes? 

A Just a matter of three minutes; probably three 


or four minutes, maybe five minutes. 
Q Was anv mention subsequently made to Mr. Leonard 
concerning the content of this telephone call? 
A Immediately upon my returning to the room I told 
Mr. Leonard that I had received a report back from our 
vice-president of finance about the results of the D & B 
check, and I again asked him to novate the contract. 
THE COURT: You told him what the results were? 
THE WITNESS: Yes. 
THE COURT: You told him substantially the 
same thing that you just told us? 
THE WITNESS: Yes. 
Q Did Mr. Leonard in your opinion evince any 


surprise when you relayed the credit information given you 
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by Mr. Lewis? 


A 


Q 


None whatsoever. 
FERLBDSWUI Ss Objection. 
THE COURT: Overruled. 


To the best of your recollection, what was the 


substance of your conversation? 


A 


Leonard that the D & 


that Eon was financially not in good shape and that I had 


been told by the vice-president of finance that we could 


not extend them an open line of credit and for that reason 


and we would take over 


we wanted to novate the contract, 


the prime 
Q 
A 


Q 


A 


responsibility. 
What was Mr. Leonard's reaction? 

He refused to novate the contract. 
What conversation ensued after that? 


I told him, “in lieu of novating the 


contract, we have got to come up with some kind of a 


special relationship to be sure that our invoices are paid 


as we ship the units." 


Q 


Do you recall your exact phraseology? 


Was that the phrase that 


just said special arrangements. 


you used in the course of that conversation? 


A 


want?" 


As I remember, he asked me,"“Well, what do you 
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And I said, “Well, we would consider a special 


bank ageount te he set up te receive the funds directly 


from ‘the ‘United States Gover ent which would be used 


then to pay c’~ invoices.” 


Q What, anything, did Mr. Leonard respond? 

A Mr. Leonard readily agreed to it. 

Q Do vou recall what he said? 

A He said that ne would be agreeable of doing this. 
Q At this point in your conversat or in your 


meeting, were any mechanics discussed as to the setting 
up of a special bank account? 

A Just the, you know, just the general idea that 
it would have to be a reputable wank, a bank that was 
acceptable to Teledyne and that he would have to give us 
something in writing confirming that it had been done. 

Q Did you describe to Mr. Leonard during the 
course of this meeting in any further detail what you had 
wanted to have in the way of a special bank account? 

A Other than it was to be set up specially to be 
used to pay up our invoices only. We did tell them 


that if there was any residual money over and above what 


was requixed to pay our invoices, of course, that was 
required to be paid to them. 


Q Was there any understanding reached at this 


SOUTHEAR™ DIST: 1: T COURT REPORTERS, U.S. COURTHOUSE 
tte ater omtWwyoe iT «c+ 2 6b 


ut 


A 108 


mcs Rouse-direct 49 


time as to later entering into a written agreement covering 
a special bank account? 

A Later in the day I made notes, handwritten 
notes of what was agreed to. 

Q Did you show these notes to Mr. Leonard? 

A ae saw them that day, plus we gave him a copy 
the following day. 

C Restricting my question, Mr. Rouse, to this day, 
that is the 10th, was any particular bark the subject of 
discussion as a possible repository of the special account? 

A As I remer. er, he mentioned the Bank of America 
and I told him I thouy:.c that would be acceptable to our 
company. 

* would like to correct one statement. 
I said we gave him a copy the following day. It would 
have been two days later, the 12th. 

THE COURT: The same copy? 

THE WITNESS: Right. 

THE COURT: A Xerox copy? 

THE WITNESS: Yes, they made a Xerox copy of it, 

THE COURT: Do you have those notes? Are they 
going to be offered? 

MR. MITCHELL: I propose to offer them, your 


Honor. I am trying to get them in from the date of 
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discussion onward and apprvach it chronologically. 


THE COURT: How much longer is your direct going 


MR. MITCHELL: Another two hours. 

THE COURT: At some point, if you can find a 
convenient place during the next 10 minutes, let's take 
a break for the stenographer. 

MR. MITCHELL: Certainly. 

Q Was any discussion had during this meeting, 

Mr. Rouse, involving the amount of money left to be paid 
Ame~ican Mare under its contract with the U. S. Government? 
A Yes. Earlier, pr’or to actually finalizina 
the negotiation of the price, I asked Mr. Leonard if there 
was money remaining in the prime contract for the second 

year procurement, and he said yes, there was plenty of 
money to pay for the subcontract. 

Q At the time that Mr. Leonard made this statement, 
was this subsequent to your agreement on the $360 per unit 
subcontract? 

A It was after the time that we had reviewed the 
prime contract and we saw in the prime contract where they 
were getting progress statements. 

Q I am trying to fix the sequence. 


Had che $360 per unit subcontract price been 
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arrived at by the time Mr. Leonard indicated to you that 


there would be enough money coming from the Government? 


A it was prior to. 


MR. MITCHELL: I think, your Honor, this would 


be a convenient time for a break. 


THE COURT: We will take a five-minute break. 
{Recess.) 
Q Are you saying that the fixing of the $360 per 


unit cost was the prior event? 
A Would you go back and ask -- 
THE COURT: He wants to know whether the cost | 
of the $360 per unit had been arrived at before you told 
him about the D & B. 
THE WITNESS: Oh, yes. I'm sorry. The D & B,| 
right. The 360 had been fixed. | 
THE COURT: Before you got inta talking about 
the D & B? 
THE WITNESS: Right. I misunderstood the 
question. 
Q So when Mr. Leonard stated that there would be 


enough money left in the contract you had already agreed 


on the 360U per unit cost; is that correct? 


A Well, if I can answer like this: 


Actually this question was aske: him twice aud 
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he answered two different times. Again, one time aftet 


allt 


we reviewed the prime contract and we asked for the 


novation and we talked about that, about the progress 


billings and things, he indicated then, when I asked him 


“Yes, for the second year procurement." 
And then following the telephone call I received 


from Mr. Lewis, and when I explained avout the D & B, that 


we had to make some special arrangement, Mr. Leonard 
again stated, "I don't know what you are worrying abcut 
because there is plenty of money in the contract to pay 
for the second year procurement." 

THE COURT: So the second time he said that the 
cost of the 360 had been estab) ished? 


THE WITNESS: Yes, sir. 


Q Did you have any discussions with Mr. Leonard 
concerning American Marc sources of funds outside the 
remaining balance to be paid on the Government contract 


as a possibility of paying Teledyne from? 


MR. FELDSHUH: May the reporter read the question 


THE COURT: Was there any discussions as to the 


SOusGe from which LUG NiKs ed HHA pet Money Outside the 


Gover ment? That is the question. 


SOUTHERN OIS! ICT COURT REPORTERS, U.S. COUR’ HOUSFT 
FOLEY S\,iARE NEW YORK WY co 7.4880 


MR. FELDSIIUH: Thank you, sir. 


if there is enough money remaining in the centract, he said, 


es eteeneeeeeneeeenseees 


See ES 


mcs Rouse-direct 53 
A Yes, and he stated that they were going to 
liquidate American Marc and that there would be funds in 
the contract to pay for it. 
THE COURT: Funds in the contract, not outside 
the contract? 
THE WITNESS: not outside the contract, right. 
Q Did there come a time, Mr. Rouse, when a 
discussion was had concerning an inventory of parts on 
hand at American Marc? 
A Yes. 
Q And when in the course of this meeting did such 


2 conversation ensue? 


F A Following when we had settled on the price. 
Q Do you recall how this topic was first approached? 
A Yes. Mr. Leonard said that they would have 


excess inventory over and above what they needed to finish 
the tirst year and they wanted to rell to us. 

Q He said they did have and would have? 

A He said they did have and they would have some 
acditional inventory. 

Q Incidentally, were the generator sets to be 
manufactured under the second procurement year the same 
sets as were manufactured under the first procurement year, 


or were they different in any respect? 
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A They were. the same. 
THE COURT: What were these generators used for? 
THE WITNESS: They are used by the Army to 
generate electricity out in remote places. 
THE WITNESS: They are used by the Army to 
generate electricity out in remote places like in bivouac 


areas. 


Q Was here any description given t* vou by 


Mr. Leonard of the inventory which was on rane at the 
time? 

A As we had taken the plant tour, in the tour 
early in the morning he had shown us some of the items that 


they would have excess over and above what they needed. 


Q Did he indicate to you at the time a specific 
quantity of inventory parts that would be available? 

A No. He said a rough idea of not to exceed -- 
probably not to exceed $250,000, the best I can remember, 
but he did set some ball park figure. 

Q Was the nature of this discussion you. had con- 


cerning the inventory a discussion as to the possibility 


of Teledyne purchasing the inventory; was that the nature 


of the discussion? 


A That is right. 
Q What if any agreement was had with Mr. Leonard 
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on this topic? 


A We had a very lengthy discussion. In fact, it 
wasn't finalized that day of the 10th. It was left 
hanging open. Mr. Leonard's position was thit he wanted 


a hundred per cent of the value that they had in the 
inventory. 
Q What did you understand Mr. Leonard to mean by 


a hundred per cent of the value that they had in the 


# 


inventory? 
A What the, | ad paid for it from a supplier by 
each individual item I offered him 75 cents on the 


dollar, and this would-have been based on actual invoices 
that they had paid from the supplier. 
Q When you say you cfferea him 75 cents on the 


doilar, was this your initial offer? 


A It was mv -~ tial and also final offer. 

Q What was Mr. Leonard's reaction or counter- 
proposai? 

A That was one of the times that the discussions 


got very heated. 
Q At some. point he, I take it, issued a counter- 


proposal, a counter-offer; is: that correct? 


A That is correct. 
Q What was that counter-offer or counterproposal? 
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A He offered to sell it for 20 and finally 85 and 


at the end of that dav “é had not agreed. 


Q By “finally”, you mean at the end of the day? 
A The end of the day he had offerod 85. 
THE COURT: At the end of the day there was a 
difference of 75 and 85? 


THE WITNESS: Yes, Sir. 


QO How was tre subject left at the end of the day? 
Were there to be further discussions? How was it left? 
A Actually that subject was, you might say: 


dropped at this point or laid aside, anc then we started 


talking about the sale of the too? iriny 


Q What was the tooling as contrasted with the 
inventory? 
A The tooling was the items such as some of the 


test equipment, some of the fixtures, some of the tooling 


that was at the vendors. This was hard tooling, we 
call it. 
Q How did you first know or how did you first 


become aware of the fact that you would need tooliiig? 

A They gave us a listing of the tooling showing 
the value that t4ey had on the tooling. 

Q Was this tooling utilizable in the manufacture 


of the 1.5 kilowatt generatcr sets? 
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A Yes. 

Q Was a discussion had as to the possibility of 
Teledyne Continental Motors acquiring the tooling? 

A Yes. 

Q Was that discussion resolved or did that result 
in agreement on the 10th? 

A Yes, it was fairly well resolved on the 10th. 

Q What was the understanding, as best you recall, 
by the close of the meeting on the 10th with regard to 
the tooling? 

A The way it was left -- in the beginning Mr. 
Leonard wanted $30,000 for the tooling. 1 offered 20. 
And after a long, long discussion I finally increased the 
offer to $25,000 provided that they would accept the 75 
cent on the dollar for the inventory, so the two were tied 
together at the end of the day. 

Q Was the price for the inventory thereafter in 


further discussions agreed upon? 


A No. Mr. Leonard said he could not agree on the 


sale of the tooling or inventory at that time until he 
checked with his people in New York. 

Q And at that time did Mr. Leonard leave the 
room or indicate to you he was going to contact his people 


in New York? 
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2 , P , . 
A During the negotiating session he had left the 
3 . 
room several times at different points. What he did, f 
‘ fen't know. aut he @?id say that he would contact his - 
5 
people in New York. 
} 6 . . . . 
Q Did he mention any specific names of his people 
7 | 
in New York? 
| 8 
| A He did mention -- no, he didn't, not that day 
: 
he didn't. | 
10 ‘ 
Q After May 10th, after the meeting of May 10th, 
11 : : 
was an agreement as to the purchase price of the inventory 
12 
agreed upon? 
13 : , 
A The following day, to nswer your question, we met 
14 ; ; : 
in the International Hotel in my room and at that time 


would agree on the inventory price of 75 cents on the 


dollar and also the sale of the tooling for $25,000. | 


5 | 
Mr. Leonard said he had checked with his people and they 
THE COURT: Did you say this was the following 


Q Mr. Rouse, did you take any handwritten notes 


19 
day? 
20 
THE WITNESS: Yes. 
21 . 
THE COURT: Before he got the handwritten notes? 
22 
THE WITNESS: Yes. 
23 


of your discussions with Mr. Leonard on May 10, 1971? 


A Yes, I did. 
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re) Was it your regular course of business to take 


notes of discussions of this sort? 


A Yes, 


Q And did you take these notes on thet occasion 


in the course of your business? 
A Yes. 

MR. MITCHELL: I would like to have marked at 
this time for identification a booklet entitled "A Day 
Timer", and I would like it marked Plaintiff's Exhibit 1 
for identification. 

(Plaintiff's Exhibit 1 was marked for 

identification.) 

MR. MITCHELL: I will be referring to specific 
pages. 

May I offer your Honor a copy? 

MR. FELDSHUH: It hasn't been marked in evidence 
yet. 

MR. MITCHELL: That is correct. I intend te 
offer it in evidence. 

MR. FELDSHUH: I will object to > ae 


THE COURT: You object to him giving the Court 


ah Gey 
MR. MITCHELL: These have been marked on prior 


depositions. 
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| 2 You have, Mr. Feldshuh, the Day Timer. 
| 3 MR. FELDSHUH: I have a copy of those things 
4 that were marked for identification. 
5 MR. MITCHELL: That is correct. They were 
6 || marked for identification in a previous deposition. 
ae I would like to show it, your Honor, to the 
8 || witness. 
9 | MR. FELDSHUH: I don't know what you handed up ! 
10 to the Court. | 
11 MR. MITCHELL: A copy of pages E-1 through E-6, | 
12 which were photostated in your office from'the original 
13 exhibit which I am not showing to the witness. | 
14 MR. FELDSHUH: I have an objection. I under- | 
15 stood that you were marking that for identification. 
16 MR. MITCHELL: That is correct, and I am going 
17 to offer it in evidence as soon as the witness identiries | 
18 it 
19 MR. FELDSHUH: I see. 
20 Q Mr. Rouse, I show you Plaintiff's Exhibit 1 for 
21 | identification and ask you if you are familiar with this 
22 document? 
23 A Yes, 
24 Q I refer you to specific pages which are indicated 
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show you the date Saturday, May 8 or the page represented 


by that date through Thursday, May 13, the page represented 


by that date. 

MR. MITCHELL: I will represent to tne Court 
that these pages were previously marked at Mr. Rouse's 
deposition as Defendants’ Exh:: 3s E-l through E-6 
respectively. The document a: a whole was Exhibit E, 
but the separate pages were E-1 through E-6. 

MR. FELDSHUH: I object to it, your Honor, on 
the ground -- 

Th. COURT: He hasn't offered it yet. 


MR. FELDSHUH: I'm sorry. I thought he did. 


His voice started to drop. I thought he made the offer. 


Q I direct your attention, Mr. Rouse, to the 
page indicated by the date as Saturday, May 8 through the 
page indicated by the date May 13, and ask you if you 


can recognize these pages” 


A Yes. 
Q Would you state what they constitute? 
MR. FELDSHUH: Objection. The best evidence 


is the document itself. 
THE COURT: How can he offer it in evidence 
unless he describes it. He is trying to lay a found- 


ation. 
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2 show you the date Saturday, May 8 or the page represented 
3 hy that date through Thursday, May 13, the page represented © 
4 by that date. 
5 | MR. MITCHELL: I will represent to the Court | 
6 || that these pages were previously marked at Mr. Rouse's 3 | 
7 | deposition as Defendants’ Exhibits E-l through E-6 

| 
8 || respectively. The document as a whole was Exhibit E, 


oO 


but the separate pages were E-1 through E-6. 


| 
10 MR. FELDSHUH: I object to it, your Honor, on | 


il the ground -- 
12 THE COURT: He hasn't offered it yet. | 
13 | MR. FELDSHUH: I'm sorry. I thought he did. | 
14 His voice started to drop. I thought he made the offer. | 
15 Q I direct your attention, Mr. Rouse, to the 
16 page indicated by the date as Saturday, May 8 through the 
17 page indicated by the date May 13, and ask you if you | 
18 can recognize these pages? | 
19 | A Yes. 
20 Q Would you state what they constitute? 
21 MR. FELDSHUH: Objection. The best evidence 
oe is the document itself. 
- 23 THE COURT: How can he offer it in evidence 
24 | unless he describes it. He is trying to lay a found- 
25 | ation. 
| 
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A This is the pocket Day Timer that I carry with 
M@ « Each month it is a new one, and I make notes in it 


back and developing, you know, more detailed minutes or 


sometimes I will leave them in this form 
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Q I direct your attention to the handwritten 


portions on the pages that I have just shown you and ask 


you if this is not your handwriting? 

A Tt is my handwriting. riqht. 

Q Does the handwriting indicated on this document 
constitute the notes you indicated you took during the 
course of this discussion? 

A That is right. 


MR. MITCHELL: I now offer this. 


THE COURT: These notes were made contemporaneouslly 


with the discussions going on? 

THE WITNESS: Yes, sir. 

THE COURT: Is there anything in these notes 
that you put on afterwards? 

THE WITNESS: No, sir. 

MR. FELDSHUE: I object to this on the ground 
that this witness‘ memory didn't require any refreshing 
and that these notes are, if nothing else, self-serving, 
and absent the need to have any kind of recollection 
refreshed, they are not competent. 

THE COURT: I will take judicial notice of the 


fact that the witness requires the refreshment of recelleec~ 


tion as to a conversation that took place May 13, 1971, 


whether he says so or whether he doesn't. Overruled. 
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2 | (Plaintiff's Exhibit 1 received in evidence.) 
3 | Q I direct your attention, Mr. Rouse, to the 

4 | page which has previously been marked as E-3 for identifi- 
5 cation which is the page indicated on top as “Monday, May 

6 10th,” and I refer to Item C, which states: 

7 “Inventories owned by American Marc." 

8 Does this refresh your recollection as to a 

9 discussion you had with Mr. Leonard concerning the 

10 inventory to be sold to Teledyne? 

ll MR. FELDSHUH: Objection, your Honor. There is | 
12 no indication that he needs refreshment. | 
13 THE COURT: I have taken judicial notice of 

14 || the fact that he needs refreshment as to the details of 

15 the conversation that took p)*ce May 10, 1971. 

16 MR. FELDSHUH: I didn't hear your Honor's ruling 
17 before clearly. I respectfully accept, your Honor. 

18 A Yes, it does. 

19 Q What was the sum and stbstanee 6f the discussion 
20 which this particular entry reflects? 

21 A As I stated earlier, when we reviewed the prime 


MAL atey, wO Wie we MCGEE HieRHe@etHHe @heuk the saie or 


the inventory I asked Mr. Leonard if American Marc owned 


the inventory free and clear and he stated that the inventory 
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2 was owned by American Marc, Eon, and could be sold to us. 
3 Q What is the connection, Mr. Rouse, between the 
4 concept of progress payments and the ownership of the 
a) | inventory, if any? 
6 || A The normal relationship would be or could be 
7 that in the performance of a contract you could craw 85%, | 
8 if you are a small business, of the cost of your materials 
9 | in advance of shipments of the final unit. It is up to 
10 the company whether they want to do this or not. 
a Q How does this affect, if it does at all, whether 
12 | or not American Marc owned the inventory which it wished 
l | 
i3 to sell you? | 
14 A We were talking about the inventory over and | 
15 above the first year procurement, which would be surplus, 
16 and if they had only received funds on the first year, 
17 | this would mean that the second year would not have been 
18 progress billed. 
19 | THE COUS”: If it had been progress billed would 
20 title « the inventory go to the Government? 
21 | THE WITNESS: The Government would own the 
22 inventory, yes, sir. 
23 | Q I direct you, Mr. Rouse, to the page indicated 
2A | by the date May ll,.and I will read as follows: 
5. | "Major points: (1) (Eon) Leonard refuses to novate 
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the contract to TCM; wants the subcontract. 
"(2). There is enough money in contract for 
the 4,350 units to satisfy TCM inv ices per Leonard, 


"E33 Inventory balance to American Marc 


to be sold to TCM," 


I ask you if this reflects the discussion that 
you had with Mr. Leonard on May 10th, 1971. 

MR. FELDSHUH: Same objection, your HOnor. 

THE COURT: Same ruling. 


A It does. 


THE COURT: You made these notes in the room 
with M Leonard, not after you got out? 

THE WITNESS: No, sir, these no's were mace 
as the negotiations progreseed. 

THE COURT: You didn't change them in any way 
after; you didn't review them afterwards and change them? 

THE WITNESS: No, sir. 

THE COURT: All right. 

Q Approximately what time, Mr, Rouse, was the 

meeting adjourned on the 10th? 


A Like I said, late in the evening, probably 


sometime around 6:30 or so. 


Q Subject to the termination of the meeting for 


that day, what did you do, where did you go physically? 
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A You mean in the evening? 
Q In the evening. 
A Mr. Coleman and I went out to dinner by ourselves, | 
Q Did there come a time when you had occasion to | 


set down in writing any of the agreements that you felt 
had been reached that day, other than the exhibit, 
Plaintiff's Exhibit 1 in evidence? 

A What I did that night, I called Mr. Kotts, 
our in-house counsel and I discussed with him the results 
of the negotiations and I told him that we needed to come 
up with an agreement that I could present to Mr. Leonard 
the following day encompassing the points that we had 
discussed. 

Q Was anything written during the course of your 
conversation with Mr. Kotts or thereafter? 

A I was reading from my notes here and I'm sure 
Mr. Kotts was probably making notes. 


Q What happened with regard to the negotiations 


the next day on May llth? 


back sometime after eight o'clock California time and 


taiked tuo him about this agreement and I took it down in 
longhand, the entire agreement that we signed, and once 
that was done, Mr. Walper came to the hotel and he indicated 
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67 


that xr. Leonard would be coming later, so Mr. Walper and 
Mr. Coleman took the hand-drafted agreement to a public 


stenographer and had it typed. 
Q When you refer to the agreement, you are referring 
to something which had not been shown to Mr. Leonard; 
is that right? 
A That is correct. 
THE COURT: The proposed agreement? 
THF WITNESS: The proposed agreement, yes, sic. 


Q Did there come a time when you obtained a 


typewritten copy of that agreement from the stenographer? 

A Yes, when Mr. Walper and mr. Coleman came back 
Mr. Leonard hu: come to my room and we reviewed the 
Proposed agreement and the typist had done such a bad jol, 
that we had to go through to make corrections, and also | 
Mr. Leonard and I agreed on the language and everything | 
and then it was sent out, following lunch it was sent | 
out again for retyping to another public stenographer, 

Q Are you saying that there was a meeting with Mr. 
Leonard at which you discussed the first poorly typewritten 
draft? 

A That is right. That is the time when Mr. Leonard 
told me that he had. received an approval to sell the 


inventory and also the tooling at what I had proposed the 


previous day. 
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| 
2 | Q Did there come a time when a second typewritten 
3 | draft agreement was prepared? 
4 A Yes. It was after lunch. 
5 | Q How did that come to be prepared? 
6 | A Mr. Walper and Mr. Coleman came back with it 
Le and Mr. Leonard came back to the hotel and we reviewed | 
8 the final draft and at that time we had an agreement and | 
an | he wanted to take it to his lawyers in Downtown Los Angeles | 
for their review and for final typing. 
1] Q Incidentally, Mr. Rouse, have you checked your 
12 own personal files and your company files to see if there 
| 
13 | are any copies of either of these two typewritten draft | 
14 agreements? 
15 A We have searched our files and to the best of 
16 my memory, the first one was destroyed after it was typed | 
17 the second time and the one that was typed a second time 
18 || was sent to Eon's lawyer. 
19 Q Do you recall the name of Eon's lawyer? Was 
20 this in Los Angeles? 
21 A Yes, it was in Los Angeles. 
ve Q Do you recall the name of the attorneys? 
23 A I do not. 
24 } THE COURT: It is your recollection that they 
25 got the second draft and never returned it to you? | 
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THE WITNESS: Yes, sir. 

THE COURT: Is there any difference in what 
they typed as far as you can recollect? 

THE WITNESS: No, sir, 

Q What further ensued, if anything, on the date of 
the llth with regard to negotiations? 

A Also during the day of the llth we had taken 
some exceptions to the terms and conditions of the American 
Marc purchase order. We gave the exceptions to Mr. 
Leonard at the same time and he indicated that he would 
have the purchase order retyped and have it ready for 
our review the following day, which would have been the 
12th. 

Q As of the close of your meeting on the llth, 
was it contemplated that any final contracts or final 
written agreements would be executed? 


A Yes. When Mr. Leonard came back to the hotel 


on the afternoon of the 11th he indicated that we would 
be able to execute the contract the followin, day and he 
stated that he had requested or his people had requested 


that Mr. Anton, the pres..ont of Eon, come to California 
for the signing. of the contract; that they want him to 


sign personally. ° 


Q What agreement on agreements was it contemplated 
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by the end of Tuesday, May llth would be entered into; 
how many agreements? 

A The purchase order and then the agreement on 
the sale of the inventory, the tooling and the unit price, 

Q Was there any agreement that was to be entered 
into concerning the special bank account? 

A At that time I had a handwritten sheet of what 
was agreed to about the bank account and also about how 
the inventory would be handled. These were just on the 


handwritten sheets and they were not incorporated into 


the contract though. 


Q Did there come about a meeting on May 12th? 

A Yes. 

Q Who was present at that time? 

A At about twelve o'clock on May 12th Mr. Leonard 


and Mr. Anton came to the International Hotel in Mr. 
Leonard's car, and also Mr. Coleman and t met them at the 
door and we got in the car and we went back to American 
Marc. 

Q What happened at American Marc? 

A At American Marc we reviewed the purchase: order 
because he had retyped it with the changes that we wanted, 
the terms and conditions, and also we reviewed in general 


terms of the agreement that we were going to sign at the 
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A Mr. Anton, Mr. Leonard, Mr. Coleman and myself. 
| Q Was Mr. Walper there? 
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lawyer's office. We did not have a copy of it, but we 
went through it from the handwritten notes that I had, 
which also showed about the special bank account, how it 
would be set up. 

MR. FELDSHUH: I move to strike out anything 
that the handwritten notes showed with reference to a 
document not in evidence. 

MR. MITCHELL: I intend to submit that very 
shortly in my presentation. 

THE COURT: Overruled, 

Q Was it your understanding, r. Rouse, tnat Mr. 
Anton had come out from New York or was already there in 
Los Angeles on May 12th? 

A Mr. Leonard told me on Tuesday that his people 
had specifically requested Mr. Anton to come out for 
the signing of the contract. 

THE COURT: Who were his people? Can you 
identify his people? 


THE WITNESS: His New York people, is the way 


he said it. 


Q Who was present at the America Aare offices 


when Mr. Anton was there? 


—————— 
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A He wasn't in the building because he took Mr. 


Coleman to *he airport following our meeting. As best 


as I ¢... remember, he was not in the meeting. 
Q bid Mr. Anton introduce himself to you upor 


your first meeting? 


A Yes. Mr. Leonard introduced him, 

Q What discussions ensued at this time? 

A You mean at the meeting at American Marc? 

Q That is correct. 

A Again, as I stated earlier, we reviewed the 


purchase order and we talked about the general contents 
of the agreement that we hae ~ome up with, and, as I said, 
we reviewed the handwritten notes and the fact is that 
Mr. Leonard asked for a copy of them and a couple was 
run and left there, and that was about it. 

THE COURT: That is not these handwritten notes? 

THE WITNESS: No. 

THE COURT: Not Exhibit 1? 

THE WITNESS: No. 

MR. MITCHELL: I am now asking to have marked 
as Plaintiff's Exhibit for identification a photostatic 
copy of a4 two~page handwritten note indicating at the 


top, “Meeting, May 12th, 1971." 


(Plaintiff's Exhibit 2 marked for identification. 
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MR. MITCHELI.: This document has previously 


been identified on the depositiion of Mr. Anton as Plaintiff’ 


Exhibit 4 for ‘dentification. 


RR. PELDSHUH: May I see it? 


MR. MITCHELL: Yes. Iwill further represent 


that this document was obtained from Eon Corporation's 
offices in Brooklyn, New York pursuant to a request for 
production of documents. 

THE COURT: This meeting was May 12th. When 


did you arrive in Los Angeles? 


7E WITNESS: On Sunday, the 9th. 
THE COURT: Then you had a meeting on Monday, | 
the 10th? | 
THE WITNESS: 10th, llth and then the 12th, 


THE COURT: My impressicn was that these notes 


had been made on May 10th. 

THE WITNESS: No. All the notes that I made 
during the course of negotiations was this. (Indicating.) 
I had prepared this so that when we went to the office 
of American Marc on the 12th we had this to discuss. | 


THE COURT: This you prepared from your other | 


notes, Plaintiff'yu Exhibit 1? 
THE WITNESS: Yes, general notes, 


THE COURT: It says, "Meeting of May 12th.” 
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2 | These, it is my understanding, had been arrived at prior? 

3 THE WITNESS: Through the progress of 

4 | negotiations. 

5 | THE COURT: And handed to Mr. Leonard on May 12, 
6 | right, and Mr. Anton? 

7 | THE WITNESS: Yes. 

. o MR. FELDSHUH: I will object to the introduction 
? | of this. | 
10 THE COURT: On what ground? 

11 | MR. FELDSHUH: On the ground that it represents 
12 a self-serving document and upon the further ground that 

13 | this witness' recollection does not require to be 

l4 | refreshed. 

15 This is merely confirmatory of what he has 

16 | already testif*-i to, your Honor. 

7 THE COURT: I assume the purpose of the offer 

18 is to show that your clients knew about it. 

19 | MR. MITCHELL: That is it exactly. 

20 


| MR. FELDSHUH: This witness has testified to 


his conversation. 


7) se THE COURT: He also testified that he gave your 


client this particular document. 


|} MR. FELDSHUH: I understand that. 


THE COURT: Isn't that relevant? 
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MR. FELDSHUH: Of course, every item here 
is relevant. 
THE COURT: Isn't that relevant, that your 
client was handed this particular document? 
MR. FELDSHUH: It is a questicn of competence. 
THE COURT: Wouldn't that make it competent? 
MR. FELDSHUH: I am not addressing myself 
to the relevance. The items are relevant. 
THE COURT: How is it incompetent to put in 
evidence a document which your client had in his hand? 
MR. FELDSHUH: It is offered not for the truth 
of the matter but merely to show that my client received 
a document. I can send any notice to anybody. 
THE COURT: I don't want to hear any more. 
Overruled. 
MR. FELDSHUH: I respectfully accept. 
Q Can you identify this document, Mr. Rouse? 
MR. FELDSHUH: May I have a copy of that document? 
MR. MITCHELL: It is Anton Deposition Exhibit -- 
MR. FELDSHUH: We didn't get one page. 
MR. MITCHELL:. You produced these. 
THE COURT: You produced these, so what you got 


you gave: them. 


MR. FELDSHUH: Just to enlighten the Court in 
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connection with the document itself and your Honor's 
comment that we produced it -- 

THE COURT: It wasn't my comment, I heard that 
representation made. You dispute the representation? 

MR. FELDSHUH: Yes, I do, to this extent: What 
we did was we gave Mr. Mitchell carte blanche to go into 
the files of Eon and to cull out whatever documents he 
thought were relevant and pertinent. After he culled 
them out himself, then he furnished us with a Xerox of 
what he culled out, so it isn't as if I had seen this 
document. 

THE COURT: Your client had it in his file. 

MR. FELDSHUH: Yes. 

THE COURT: Are you suggesting that Mr. Mitchell 
put it in his files? 

MR. FELDSHUH: No, I'm not suggesting that at 
all. I'm just pointing that out, that I was not aware 
of the second sheet. 

MR. MITCHELL: I did visit the offices of Eon. 
I went through some records that were shown to me. I 
asked Mr. Anton, president of Eon, to reproduce a copy 
for me. He stated to me that he was making a copy for 
his attorneys also,. Mr. Feldshuh, so I'm sure we have a 


copy and I'm sure Mr. Feldshuh's office has a copy of 
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everything that was delivered to us. 

THE COURT Where did you get the original of 
this paper I'm holding? 

MR. MITCHELL: From the files of Eon Corporation 
which they represented as their files and records. 

THE COURT: Did you photostat it or did they 
photostat it? 

MR. MITCHELL: They photostated. 

MR. FELDSHUH: Is the original in the courtroom ? 

MR. MITCHELL: I gave Mr. Feldshuh a photostat 
which was photostated at Eon Corporation. I, of course, 
left the original at Eon Corporation. The exhibit that 
the witness has is the original one given to us. 

MR. FELDSHUH: I see. 

THE COURT: What physically did you do with 
the original of this document on May 12, 1971? 

THE WITNESS: I can't remember exactly because 
we didn't have this in our files. 

THE COURT: I am going back to May 12, 1971. 

THE WITNESS: Okay. 

THE COURT: You are at a meeting and -- 

THE WITNESS: What did I do with it? 

THE COURT: Yes. 

THE WITNESS: On May 12 when we were meeting 
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with Mr. Anton and Mr. Leonard, the best that I can remember 


is ¢hat we reviewed the sheet of paper and the items on 
here and they wanted a copy of it. A copy was made. I 
can't remember whether we left the original there for 
them and I took a copy or whether we kept the original 
and gave them a copy. Mr. Leonard asked for a copy and 
a copy was made and left. 

THE COURT: Did you discuss this document with 
Mr. Leonard? 

THE WITNESS: Yes. 

THE COURT: With Mr. Lecnard only or with Mr. 
Leonard and Mr. Anton? 

THE WITNESS: Mr. Leonard and Mr. Anton. 

THE COURT: What did you find in the files, a 
Xerox copy or the original? 


MR. MITCHELL: I honestly do not recall. 


THE COURT: It doesn't really make much difference} 


Q Mr. Rouse, this is a handwritten copy and I 
cannot read some of the handwriting on this. I would 
request you read this so it is clear on the record. I 


am referring to the contents of Plaintiff's Exhibit 2 in 


evidence. 


A . Starting from the top? 


Q Yes. 
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MR. MITCHELL: I believe there appears an 
identification number, a deposition identification number 
on the top right-hand, which of course was subsequent 
and put on the paper by a stenographer. The offer is | 
not made with respect to such marking. 
A Reading: "May 12, 1971. The following items 
were agreed to: (jl). Eon will set up with the Bank 
America to hold funds received from generator sales to 
the Government for a special account and will pay invoices 
to TCM before anyone ©«'se. They will confirm this in 
writing. 
"(2).. Eon will contact St. Louis yet this 
week (May 14) that the contract is being subcontracted | 


to TCM. They will notify us if anyone from TCM is required 


at meeting. 


"U235 Eon will put out a stop work order on 
all open purchase orders at vendors for the quantity TCM 
will require. TCM will determine if they want to continue 
using Eon vendors by May 18, 1971 and will so notify Eon. 
TCM will issue new P.O. taking over Eon terms, price 
and conditions. 

7 CS) 5 Eon and TCM agrees that if a vendor 
comes in. for a termination claim that TCM will agree to 


work with Eon to reduce their liability. Eon and TCM will 
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review the price and if TCM can purchase cheaper from 
another vendor Eon will sell to TCM at TCM lower price. 
"(5). Eon will split off the material 
required “" -- there is something on the side I don't 
recognize as my writing -- “to complete their portion of 
the contract and balance of material will be inspected, 
counted and prepared for shipment to TCM. TCM tc have 


man on site to inspect and coordinate the preparement of 


shipment." 
Q Did Mr. Leonard request a copy of this document? 
A He did. 
Q Did you leave one with him? 
A Yes. 


THE COURT: Why didn't you have a special 
account? Why didn‘t you make arrangements to have the 
required signature on that? 

THE WITNESS: I guess, your Honor, we are used 
to doing business with people in many companies and we 
thought of setting up the special account for the money 
to come into with the stipulation that only our invoices 
would be paid; that we were protected. 

THE COURT: You didn't discuss with them the 
possibility of having a required signature? 


THE WITNESS: No. 
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Od 
he. 


Q Mr. Rouse, you ultimately did request the 
signature of Mr. Leonard on a document which purported 
to cover the special bank accounts; is that correct? 
MR. FELDL..JH: I object to that, your Honor. 
This is leading this witness right into something, I feel. 


I will object as to form, your Honor. 


THE COURT: Overruled. 
A As the minutes -- let me correct that. Following 
my return to Muskegon on the 13th -- I arrived there on 


the night of the 12th and the 13th I wrote a confirming 
letter to Mr. Leonard covering all the items that we had 
agreed to that were not included in either the purchase 


order or the agreement that we had signed the previous 


day, and this letter also had a place for him to approve 
and return back to me, which he did. 

Q Returning back to che date of May 12th, was a 
purchase order for the generator sets running from 
American Marc Division to Teledyne Continental Motors 
signed? 

A It was signed by Mr. Leonard and I signed the 


acknowledgment copy and left it there. He gave us the 


he also gave me a Xerox copy signed by Mr. Leonard. 


MR. MITCHELL: I have a document which I request 
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to be marked Plaintiff's Exhibit 3 for identification on 
the purchase order letterhead of American Marc Division 
indicating Page 1 of 7 on the cover sheet and encompassing 
7 pages and request that that be marked Plaintiff's 


Exhibit 3 for identification. 


(Plaintiff's Exhibit 3 rarked for identification.) 


Q i show you this and ask you‘to identify this 
document. 

A Yes. This is the original purchase order. 

Q Was this the original purchase order that was 


signed on May 12, 1971? 


A That is right. 

Q Was it signed in your presence? 

A Yes, it was. 

Q Whose signature does it bear on the lower 


right-hand side? 
A M. Leonard. 
Q Did you see Mr. Leonard affix his signature 
at the place indicated? 
A Yes, I did. 
MR. MITCHELL: At the present time I would 
offer this in evidence. It is tne purchase order. 
MR. FELDSHUH: May I see it? 


No objection. 
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THE COURT: Received. 
(Plaintiff's Exhibit 3 received in evidence.) 
Q I show you, Mr. Rouse, a series of papers 
clipped together on the purchase order letterhead of 


American Marc running from a number in the upper right-hand 


identify these documents. 
MR. MITCHELL: I will ask that these documents 
be marked as Plaintiff's Exhibit 4 for identification. 
(Plaintiff's Exhibit 4 marked for 


side, M - 1257-1 to M - 1257-17 and ask you if you can 
identification.) 


A These are modifications to the original purchase 
order. 
MR. MITCHELL: I offer them in evidence. 

MR. FELDSHUH: Are you offering them all as 
one exhibit? 

MR. MITCHELL: Yes, I am. These are modifications 
1 through 17 to the purchzse order. 

MR. FFLOSHUH: No objection, sir. 

(Plaintiff's Exhibit 4 received in evidence.) 

THE COURT: What are these again? I was reading 
something. 

MR. MITCHELL: Those are the subsequent 
modifications to the original purchase order which has been 
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characterized as the subcontra. reement. 

THE COURT: Was this the subcontract agreement 
that was dictated over the telephone? 

MR. MITCHELL: That was on another agreement, 
the final of which I am going to introduce right now. 


| 

THE COURT: I have just been reacing from the | 
covenant which begins, “Contingent fees.” Certainly as | 
between the parties to this action that was wavied. | 
Whether the law says it can't be waived is another question.| 

MR. FELDSHUH: I am sure that we would establish 
that to your Honor's satisfaction. 

THE COURT: Assuming the testimony to be truthful. 
So far maybe, it is all a tissue of lies. 


Q I have a three-page document entitled at the 


top, "Agreement," indicating the date of May 12th, 1971. 


MR. MITCHELL: I ask that this document be 


| 
marked Plaintiff's Exhibit 5 for identification. | 


(Plaintiff's Exhibit 5 marked for 


identification.) 


Q Mr. Rouse, I show you this document and ask if 


you can identify it. 


A Yes, this is the original agreement we signed 


on May 12th. ; 


Q Is it the agreement which involves the inventory? | 
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A Yes. 


on the third page at the foot? 
A For Eon Corporation it is M. Leonard, vice 
president, and Nicholas Anton, president. For Teledyne 


| 
| 
Q Can you identify the sigratures which appear | 
Industries, Teledyne Centinental Motors Company, H. W. | 


Rouse, vice president. 


(Plaintiff's Exhibit 5 received in evidence.) 


Q Referring, Mr. Rouse, to Plaintiff's Exhibit 3, 


MR. MITCHELL: I ask that it be received in 
evidence. 

MR. FELDSHUH: No objection, sir. 

THE COURT: Received. 


which is the purchase order, at what time was this signed 
by Mr. Leonard? 
A It was signed during the meeting at American 
Marc on the 12th. I would say approximately around one 
o'clock. 
Q Was this when Mr. Coleman was present also? 
A That is right. 
THE COURT: Was Mr. Anton present? 
THE WITNESS: Yes, sir. 
Q . With respect, Mr. Rouse, to Plaintiff's Exhibit 


5 in evidence, which is designated the agreement related 
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to the inventory, when was this signed? 
A Te the hest @€ my smitmery, TT think 


probably after three o'clock. 


Q Was Mr. Coleman present when this 

A He was not. 

Q Who were the parties present when 
signed? 

A It was Mr. Anton, Mr. Leonard and 


their lawyer. 


i*® wae aametin » 


was signed? 


this was 


myself, plus 


Q How did it happen that Mr. Colemun was not 


present during the signature? 


A Mr. Coleman had a mid-afternoon flight back to 


South Carolina, so when we finished our meeting at the 


American Marc, Mr. Walper came to the airport for his 


flight . 


THE COURT: That was while was being typed, 


Plaintiff's Exhibit 5? 


THE WITNESS: While it was at the lawyer's 
office. : 
THE COURT: Being typed? 
THE WITNESS: Probably. 
Q Why was it, Mr, Rouse, that a signed agreement 


covering a special. bank account arrangement with the Bank 


of America was not entered into on May 12, 1971? 
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MR. ~ELDSHUH: Objection. The document speaks 
for itself. There is no provision The reasor why in 
the face of parole evirence makes no difference. 


THE COU” *: Cverruled. There is no document 


here. It can't speak 


A Because we had a gentleman's aqreement at the 
meeting at American Mare the 12th that I would con’ irm it 
in writing back to them, those agreements, which would be 


a side letter agreement, and Mr. Leonard would sign it, 


which he @ 


THE COURT: 


¢ reement? Who said what to create this gentleman's 


agreement? 


THE WITNESS: 


for itself. 


How did you arrive at this gentleman's 


document right there -- 


THE COURT: 


THE WITNESS: 


sides agreed and I said I would confirm it in writing the 


What was said on the subject? 


Well, we reviewed it and both 


following day and they said fine. 


When we reviewed this handwritten 


THE COURT: Who was there when that was said? 

THE WITNESS: Anton, Leonard, Coleman and 
myself, 

THE COURT: And not the fellow that got the 
commission? 
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THE WITNESS: No, he was not in the meeting. 

To the best of my recollection he was not there. 


Q You said handwritten document. 


“oO Plaintiff's Exhibit 2? 


A I don't -- I can't remember the numbers on them. 


THE COURT: You were referring to this document, 


Mr. Mitchell? 


MR. MITCHELL: Yes. 


Q I show you Plaintiff‘s Exhibit 2 in evidence. 

A Yes, that is the one. 

Q You referred to a letter you sent dated May 13, 
1971. 


MR. MITCHELL: I ask that this document be 
marked as Plaintiff's Exhibit 6 for identification. It 
is a two-page document on the letterhead of Teleayne 


Continental Motors dated May 13, 1971. 


(Plaintiff's Exhibit 6 marked for 


identification.) 


MR. MITCHELiD: For the record, a copy of this 


had previonsly been identified as Defendant's Exhibit Cc 


for identification on Mr. Rouse' earlier deposition. 


C Mr. Rouse, I show you this document and ask 


if you can identify it. 


A Yes. 
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2 Q There appears to be some handwriting in the 
3 upper left-hand side. Was this affixed subsequent to 
4 | the initiation of this lawsuit? 
5 1 A This was -- when I received the letter back 
6 acknowledged and accepted by Mr. Leonard, I sent copies | 
7 || to the people noted in the left-hand corner. | 
| 
8 | Q I refer on Page 2 to a signature which purports | 
9 to be yours. Is this in fact yours? 
10 || rN It is my signature. 
11 Q And to the left of that under the typewritten 
12 statement, “Acknowledged and accepted" appears to be 
13 | Mr. Leonard's signature. Do you know if that is his? 
i | 
14 A Yes, to the best of my knowledge, it is. 
15 | MR. MITCHELL: I offer this in evidence as 
16 Plaintiff's Exhibit 6, with the exclusion of the upper 
17 left-hand side notation, which appears tc be some 
18 extraneous notations subsequently added to the document. 
19 MR. FELDSHUH: May I have a short voir dire? 
20° || This is not the original! letter, i- it This is the 
| 
21 || photocopy. 
22 || MR. MITCHELL: This is the original signature 
23 of Mr. Leonard. 
24 MR. FELDSHUH: No objection. 
25 | MR. MITCHELL: It is the photocopy that was sent 
| 
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© 
“~ 


Cc 


THE COURT: Received. 


(Plaintiff's Exhibit 6 received in evidence.) 


MR. MITCHELL: I will read for the record 


the first two paragraphs of this letter dated May 13, 1971. 


THE COURT: You don't need to read these for 
the record. They are perfectly plain. The others there 
was some sense to reading for the record because you 
couldn't read them. 

Q I will direct the witness' attention to the 
fi’ .st two paragraphs and ask him if the reference to the 
Bank of America is a reference to the special account 
which was to be set up pursuant to the agreement of May 
12th. 

A That is right. 

MR. MITCHELL: I would like to have marked as 
Plaintiff's Exhibit 7 for identification a three-page 
letter under letterhead of American Marc Division of Eon 
Corporation addressed to Homer F. Coleman,indicating a 
carbon copy to H. W. Rouse, 

(Plaintiff's Exhibit 7 marked for 
identification.) 

MR. MITCHELL: The date is May 25, 1971. This 


is the original of a copy which was previously marked as 
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Defendant's Exhibit H for identification at an earlier 


deposition in this case. 


Q 


A 


Mr. Rouse, can you identify that document? 
Yes. 

Was a copy of this document sent to you? 
Yes, it was. 

MR. MITCHELL: I offer it in evidence. 
MR. FELDSHUH: No objection. 


(Plaintiff's Exhibit 7 received in evidence.) 


MR. MITCHELL: I have a two-page document, a 


photostat of a letter which appears to be on American Marc 


stationery dated May 2°, 1971 with an original received 


stamp at the bottom of the first page. 


I ask that this 


be marked as Plaintiff's Exhibit 8 for identification.' 


(Plaintiff's Exhibit 8 marked for 


identification.) 
THE COURT: Who is "Wally"? 


THE WITNESS: He was the man who worked for 


Mr. Leonard. 


Would it refresh your recollection if I 


THE COURT: He hasn't been mentioned to date. 


THE WITNESS: No. 


Would you state his full name for the record? 


His last name escapes me now. 


I mentioned 
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the name of Hammond? 


A Wally Hammond. 

Q Please identify that letter, Plaintiff's Exhibit 3 | 
A Yes. 

Q Did you receive that letter on or about May 25, 


1971, the date indicated? 


A This was received in Walterboro, this copy 


and also I received a copy of it. 


Q Do you recognize the signature on the second page? 
A Yes. 

Q Is that Mr. Leonard's signature? 

A Yes, to the best of my knowledge. 


MR. MITCHELL: I offer it in evidence, 


MR. FELDSHUH: No objection. 


(Plaintiff's Exhibit 8 received in evidence.) 


THE COURT: This letter was a footnote to Judge 


Bauman's opinion; is thac correct ? 


MR. MITCHELL: I believe it was, your Honor. 


I think I quoted from that letter. 


I now produce a three-page document on the 


letterhead of American Marc Oivision of Eon Corporation 


dated October 11, 1971 appearing to be over the signature 


of M. J. Leonard. . I ask that this be marked Plaintiff's 


Exhibit 9 for Identification. 
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(Plaintiff's Exhibit 9 marked for 
identification.) 
| MR. MITCHELL: ‘This document indicates a cc to 
Mr. Harold Rouse, 
| Q I show you this letter, Mr. Rouse, and ask you 


if you can identify it. 


A Yes. 
i Q Can you recognize tne signature on the third 
page? 
A Yes. 


MR. MITCHELL: I move this in evidence. 
MR. FELDSHUH: No objection. 
(Plaintiff's Exhibit 9 received in evidence. ) 
MR. MITCHELL: Your Honor, at what time would 
you propose we have a luncheon break? 


THE COURT: How long have you got? 


| MR. MITCHELL: I'm afraid we are going to have 
| to resume with Mr. Rouse later on, I don't think I can 
| complete it. It would take maybe an hour, an hour and 


a half, approximately. 


| THE COURT: Shall we break now until a quarter 


|| Of two? 


| MR. MITCHELL: Any place would be as convenient 


|| as any other. We can continue after lunch. It all 
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depends on what would be most convenient for everybody 
else. What de you prefer, Mr. Feldahuh? 

THE COURT: We will have an hour and a quarter 
after lunch because I have another case at three p.m. 
In view of the fact that we aré going to have an hour 
or an hour and a half normal Court time that you are 
not going to be working in court, I suggest you use the 
time to premark the exhibits so that we don't have to 


waste time marking exhibits. 


(Trial recessed until 1:45 p.m.) 
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AFTERNOON SESSION | 
(1:50 p.m.) 
HAROLD WAYNE ROUSE, resumed. 


DIRECT EXAMINATION 
BY MR. MITCHELL: (continued) 

MR. MITCHELL: Your Honor, I offer in evidence 
that which I have identified as Plaintiff's Exhibit 10 
for identification. I would represent to the Court that 
this is a copy of the prime contract between tne United 
States Government and American Marc which Teledyne 
subsequently acquired from the U. S. Governnent, and I 
asked Mr. Feldashuh if he would require me getting an 
authentication from the Government and he tells me that 
if he has a chance to look at the contract and show it | 
to his people we may obviate the necessity. 

THE COURT: Then it is received subject to a 
motion to strike if there is anything with it. 

MR. FELDSHUH: Yes. 

(Plaintiff's Exhibit 10 received in evidence.) 
Q Mr. Rouse, I would like to address a few 

questions to the entirety of your meetings lasting from 
the 10th to the 12th of May 1971. During the course of 


these meetings, these three days of meetings, were you 


told in sum or in substance that the proceeds to American 
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Mare of the generator sets would belong to Teledyne? 
MR. FELDSHUH: Objection. 
THE COURT: Sustained. 


Q During the course of these meetings, Mr. 


were you informed that any other vendors or creditors 


of American Marc were to be paid from the proceeds of 


the generator contract, the second procurement year? 


A No. 
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‘ | Q As a result of meetings on these three days and 
1] 
q |i 


your discussions of the special account to be set up with 


| 
| 
| 
| 


4 Bank of America, what was your understanding at the termination 
? of the meeting on May 12 as to how the Bank of America account 
6 || 
would operate? 
MR. FELDSHU: Objection. 
! 
8 || | 
THE COURT: Sustained. 
| 
9 : » . 
j Q) During the course of these meetings was a statement 
10 made by Mr. Leonard or by Mr. Oyden to the effect that a pre- 
Nl existing account was already set up at the Bank of America? 
9 || Cen , é 
12 MR. FPELDSHU: I object to that as leading. 
‘ | 
13 Vuk COURT: What? 
14 y HR. FELDSHU: I object to that as leading. I 
1 | 
co 1] 
IS || object to that on the ground as to form. 
. | | 
16 | THE COURT: Was anything saiec on that subject? | 
} } 
* 17 1} ‘ s CO NI 
\) THE WITNESS: No. 
i} . 
18 || Til; COURT: Nothing was said on the subject as to 
19 the account? 
20 | THLE WITNESS: No, we were told that they would 
21 set um a new special account. 
HI 
2 e) Whenafter the termination of these meetings, Hr. 
| | 
23 Rouse, did you leave Los Angeles? 
ae 
24 A I left late that afternoon -- I think it was 
25 || around 4:30 or G o'clock in the afternoon. 
} 
| 
, 
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THE COURT: nm what day? 
THE WITNESS: Of the 12th, which was a Wednesday. 
8) And where did you yo? 
\ l we nt back to Muskead mn, i niaqar 
() And from this point onwards did you have any 
responsibilities for the carrying out of that ubcontract 
A When {£ returned * wrote a letter back to Mr 


Leonard on the 13th which finalized that. When 1 received it 


sent that along with othe, {cunentation to the 


back | 


sible people within our company whos« 


contracts, such as Mr. Coleman, Contract Administration,and 


also Finance and Legal. 


was threugh. Mr. Coleman made « re 


set up and the units were produced in accordance with the 
contract. 
THE COURT: Through Mr. Coleman. 
| 
THE WITNESS: Mr. Coleinan reportec 


to me in running 


the Walterboro plant, so he reported to me, and it was my job | 
| 

to supervise it and see that the job was set up and run. 
| 

\) Other than a Supervisory capacity did you have any 


| 

first-hand involvement in the carrying out of this contract 
: | 
from that time onwards? 
} 
| 
N } sai 
A rhe only time we had a inceting in Walterboro with! 
Mr. Leonard, I think sometime in the latter part of October of 


FY thr NEW VOoGe 


| 
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and every 
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part of November in regard to the delivery 


This is in 1971? 


In 1971. 


At this time had Teledyne delivered under th« 
rocurement year? 
Yo, we were -- we delivered our first units the 
rt of November. 
Tiik UR What was the purpose of the meeting? 
THE WITNES: The meeting was to he sure that w 
'g to deliver on schedule as we had committed that we 
nd did there come a time, Mr ouse, that a yllas 
s determined as the cost of the inventory which 
was purchasing, from American Marc? 


Yes, we paid for on the invoices from Eon as the 
was shipped to us, and finally at the conclusion of 
pment we did have a total figure. 


What were the mechanics of determining how much 


was to pay for the inventory? 


they gave us copies of their invoices that they 
ved from their suppliers and so whenever they shipped 
| 
| 
to us we checked it to be sure that they charged 


y-five percent of the value that they had paid for, 


shipment was checked like this by each individual] 
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ANsiy 
9) 
- part. 
3 || Q At your direction did someone from Teledyne yo and 
4 examine the inventory? 
4 : Yes. 
0 .¢) And who went to examine the inventory? 
' A Mr. Coleman and the controller went to Los Anaeles 
7 | 


to review the inventory -- I think it was a week or so after 


9 , 
: we made the deal, and then following that they also -- 
10 we sent a couple of people to New York, to Fon to review tte 
11 material that was here at Lon. 
] 
l2 ) In other vords, was there inventory i: both p] 
13 A Yes, there was. 
14 () And do you recall the dollar fiqure which was 
15 ultimately determined that Teledyne was to pay American 
16 Mare for the inventory? 
17 A It was around $195,900, roughly. 
18 || () Are you sure of the exact dollar amount? 
i 
i 
19 || A No, because it varied a little bit. My memory is 
| 
20 || «about a hundecd a ninety-five thousand. 
I] 
‘ | | : Tt -~ . 
21 |] @) And did Teledyne pay for this inventory? 
99 } f . 
—< || A Yes, we did. 
| 
!| 
3 Q And how was such payment made? | 
| 
a4 || A The payment was made upon presentation of the 
3 || Invoices that we sent and the individual check based on each 
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1} 
2 || shipment. 
| 
3 | Q So payment was in cash. 
| 
| e ‘ 
4 ! A That is right -- by check. 
fs) | MR. MITCHELL: Your Honor, may I have just a minute: 
6 | Tl, COURT: Certainly. 
, 4 (Mr. Mitchell confers off the record.) 
! 
8 || Q Mr. Rouse, was there ever a discussion between 
9 | yourself and Mr. Leonard as to payment of the inventory in a 
i 
10 || form other than a cash or check form, such as an offset 
| 
11 || against amounts to be due under the subcontract? 
12 | A At the time that we negotiated the price of the 
13 || inventory Mr. Leonard stated that they were in a crunch -~ i 
14 || am using that word -- a crunch position. 
et THE COURT: That is your word or his? 
16 || THE WITNESS: His word -- they were in a cash 
i crunch, and they needed the cash and they could not consider 
i 
| . 
18 || an offset, and so we agreed that we would pay in cash, rather 
19 than hold it and charge an offset against shipment when we 
20 | shipped the late units later on. Of course I did this on the 
21 || basis of the understanding that there was money available to 
| 
22 || pay us, that it would be avaiable to pay us. 
>< ih Q Did there come a time, Mr. Rouse, when your 
| 
2% || Supervisory responsibilities in connection with the sub- 
|| 
95 |! contrect when the subcontract terminated? 
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A Yes. 
QO And what time was that? 
A February 1, 1972. 


MR. MITCHELL: I have no further questions. 

MR. FELDSHU: I am certainly taken by surprise. 
I understood that Mr. Mitchell was woing to take a full hour 
between 2 and 3, and I guided myself accordingly. 

THE COURT: Nobody is criticized for taking less 
time. 

Would you like a few minutes to gather your 
thoughts together. 

MR. FELDSHU: May I, sir? 

THE COURT: Yes. Let me know when you are ready. 

MR. FELDSHU: I will. ‘hank you, your Honor. 

(Short recess.) 
CROSS-EXAMINATION 


BY MR. FELDSHU: 


Q Mr. Rouse, are you still employed by Teledyne? 

A Yes, sir. 

QO In what capacity, sir? 

A I am the vice president and general manager of the 


Teledyne Continental Mctors, General Products Division. 
QO And where is your office located? 


A In Muskegon, Michigan. 
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Q Do you still report to Mr. Richardson, the 
president of the company? 
A I report to Mr. Richardson. He is now a group 


executive of Teledyne. 


ey Is there anyone else to whom you report? 
‘\ No. 
Q Have you been continuously employed by Teledyne 


since February 1972? 


A Yes. 
Q Since February 1972 co the present time did you 


hold any other positions with Teledyne other thanthe ones 
you have described? 

A No. 

Q With regard to your p esent work at Teled 
it a part of your responsibility to review the events with 


regard to Teledyne and Fon and the subcontract as the same 


existed in the May of 1971? 


A No. 
Q) Will you keep your voice up, please, Mr. Rouse? 
A No. 


MR. FELDSHU: With your Honor's permission, may 
just approach a little nearer? 
THE COURT: Yes. 


(Mr. Feldshu steps nearer to the witness stand. 
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Q With regard to the present litigation, when for the 
first time were you spoken with about the commencemeit of this 
litigation? 

A As I recollect, it was sometime in June of 1972, 
about the end of June, I guess. 

@) Was it your habit to keep your daily timer in the 
year 1972 as you did in 1971? 

A That is right. 

() And with regard to your practice of keeping the 
daily timer did you note the occasions when your job changed 
and your responsibilities changed? 


A I can't remember exactly. 


Q With respect to the practice which you employed in 


connection with your daily timer, was it your habit to record 
each event of importance that occurred on a particular day? 


A I would have to say no. Normally what I would 


use it for was when I was at a meeting or something like that,| 


to keep record of, you know, things that T wanted to write 


reports on. 


THE COURT: Things that you wanted to write reports 


THE WITNESS: Reports on or things I wanted to make 


a record of. 


4) Did you have an appointment book besides this daily 
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: | 
timer? 
| 
} 
A Yes, I do have a general appointment book, right. | 
Q Is that kept by your secretary? 
A That 1S kept by myself. 
() By yourself? 
A That is right, and my secretary. 
@) And in connection with that appointment book do 


you make an legqend6 in it with regard to events that trans- 
; : 
pired on a particular day? 


A I may or may not. It is according to what the 


event is. 
QO Did you have any occasion to make any ‘Entry <=. 7] 
will withdraw that. Was it your practice back in Mayor 1971 
to have this same appointment book and make your appointments | 
noted in that book? 
| 
:; 
A I would have to say yes for meetings and things, | 
| 


internal meetings within the company, and if I was traveling. 


8) With regard to your daily timer, as I understand 

it, sir, you left Michigan -- that was the place -- | 
A Yes. 
() -- to come to California on the night of May 9; 


that is Sunday night -- 
A That is criqght. 


© == £5: that. right, sit? 
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| 
A Yes. 
O I take it, sir -- and I am sure you will agree -- 


that with regard to the page marked Sunday, May 9, 1971 there | 
is no entry here with respect to the fact that you were 
leaving for Los Angeles on that day (indicating)? 


A That is: right; 


) Also looking at this page of May 9, 1971,I see 
items in your handwriting, in the following legend: 
hy ee. PS 

A That is right. 

MR. FELDSHU: May I have marked for identification| 
the page of Sunday, May 9, 1971 as Defendant's Exhibit A 
for identification. 

THE COURT: I thought it was in evidence. | 

MR. FELDSHU: I amsorry, sir. 

THE COURT: Sunday, May 9, 1971? 

MR. FELDSHU: That is right. 

THE COURT: It is in evidence. 

MR. FELDSHU: That is my mistake. 

THE COURT: That is Plaintiff's Exhibit 1 -- the 


second page of Plaintiff's Exhibit 1. 


THE CLERK: The whole book was marked as Plaintiffis 
Exhibit 1. : | 
MR. FELDSHU: I am sorry, sir. You are correct, 
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Q Now sir, looking at Plaintiff's Exhibit 1, referable 
to the page, May 9, 1971, you have noted that in your hand- 
writing the letters appear "B.4"C."° and “D.” Was there an 
sal Taaais” 
A I can't remember. 
) Was it Vvour Rabit to: just write “h*, "Cc* and “b" 
without an “A" preceding it? 
| 
A I would assume that it is on another page because 
there is no page missing, as you will note. 
Q You have looked now at Saturday, May 8, and you 
see no entry as to A, do you, sir? 
A (After examining) 2vVidently A was missed. 
Y) Well, was it possible that "A" referred to Mr. 
Walter? 

MR. MITCHELL: Your Honor, at this time I would 
like to impose an objection because [I think the witness is 
being misled. The page merely preceding does have a "A" on 
1¢ I am referring to the line that is equivalent to number 

| 
"4", in the left-hand margin under "20". It looks like “pre- 
sent time” -- I believe that is "A" -- I am sorry, under 

} 

| 
“2” ane beneath that is “A. LS KW. another 4500 te ga”. 

The “A"“ is not circled but it is there neverthe- 
less. 


SOUTHERN DIST! CT COURT REPORTERS, U.S. COURTHOUSE 


is “utwier 74th 


mkcg 12 


Q 


mistaken 


a page which is marked or bears a legend "Saturday, May 8 


- 907 


Rouse-cross 


THE WITNESS: That is a correct observa 


108 


ETON. 


Now let us look at May 8 again, so if you were 


before let us correct it (indicating). 


Yes, here it is (indicating). 


I see. Now with regard to the daily timer, w 


TO71L".. is: that right; six? 


please. 


A 


A 


That is cight. 


And then you state there is a "A" here, 


Yes. 


Would you read for the record what "A' 


of ee ee a 

THE COURT: Does that relate to the 20 
THE WITNESS: it relates to "2" above. 
THE COURT: Is that "2."? 

THE WITNESS: ee” Se 

THLE COURT: Read that “2."*. 

THE WITNESS: "Present time have (4)". 
And there is a number preceding that? 
That is °2.A.”. 

That is down below. 


Then it says “1.5 K.W.” 
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THE COURT: That means "kilowatt"? 
THE WITNESS: Kilowatt -- “another 4500 to go 


(was 8500 contract)". 


Q Will you continue, please. 

A “Have been buying about 4200 to 4300 each year. | 
Open end”. 

Q Will you t2ll us kindly to what transaction is this 


legend that you just read. 


A That has to do with the contract that we negotiated. 
Q That you were about to negotiate? | 
A That is right. 
Q Had Mr. Walper given you this information? 

A No. 

Q You had met with Mr. Walper on Friday or spoken 


with him on Friday, May 7? 

A On the telephone, and he said there were from 
4000 to 4500 that somebody wanted to subcontract. 

Q And it was in this very same conversation, was it 


not, where the $5 per unit came up as a commission to Mr. 


Walper? 
A That is right. 
Q Now it is a fact, as you have testified, that 


50 percent of your work at that time was in connection with 


government procurement, was it not? 
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A To clarify that point, 50 percent of my respon- | 


sibility was for the vantaging of contracts or work that was 


under government contract, and 50 percent was roughly for 


commercial contracts. 


| 


Q I see. 

| 
A Our business at that time was about 50-50. 
Q Fifty percent with regard to government procurement 


and the other fifty percent with regard to civilian needs 
and production for civilians? 
A Right. 

THE COURT: You say “government procurement" and 
he says “government contract". Is there any distinction? 

THE WITNESS: The same thing. This was government | 
contracts. 

THE COURT: You don't mean to give a different 


meaning to that? 


THE WITNESS: No. 
THE COURT: This is your way of expressing it. | 
THE WITNESS: Government contracts. 


Q In connection with your business you were familiar, 


were you not, with the IFB? 


A Do you mean IFB? 

Q Invitation for bid? 
| 

A Yes. 
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Q That is what it means? 
A Right. 
Q And in connection with that invitation for bid 


you were, of necessity, familiar with the kind of contrects 
that the government would give in response to a bid; is that 
so, sir? 
A I would say the answer would be "yes" but there 
are several different types of contract with the government. 
Q Was the fact, to your knowledge, that in March of 
1971 Teledyne had bid an the very same item, the very same 


kind of generator set that you were about to undertake nego- 


tiations in May of 1971 -- that is correct, ten°t. Lt? 
A Yes, we had submitted a bid. 
Q In connection with that bid did you have occasion 


to examine the documents referable to that bid? 


THE COURT: You mean the earlier bid? 


MR. FELDSHU: The earlier bid, yes, the March 1971 | 


bid of Teledyne. 

A I did not personally review the IFB. 

Q Were you informed about it in the regular course 
of business of Teledyne? 

A That is right. 

Q In connection with the information that you re- 


ceived, who passed that information on to you? 
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eo , 
A The Contract Administration. 
Q nia Me, Coleman have anything to say about that? 


A tT doen't understand what you mean by that, 


Q Did Mr. Coleman discuss with you a response to the | 
IFB in connection with the March 1971 bid of Teledyne? 
A Mr. Coleman discussed the delivery schedule. 


Q And the Contract Administration discussed the 


price of the bid quote, is that right? 


A That is right. 

Q What was that bid quo*e? | 
A I can't remember. 

Q Well wasn't it $349.00, sir? 

A I can't remember. 

Q The fact that I state to you that it was in that 


area of $349.00 per unit does not refresh your recollection 


at all? | 
A No, it does not. | 

| 

Q In connection with your visit of May 1971 whan 


you came to Los Angeles, didn't you have in your mind what 
Teledyne had bid in March for this particular unit? Did 
you have that in your mind? 

A Tt had in my mind what we felt that we could 


negotiate the contract for and come out okay on. 


Q What you now stated was in your mind, didn't you 
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have some beginning points and »nding points within which YOu | 
could negotiate? 

A That is true. 

Q And wasn't one of those beginning points the fact 
that on March 1971 Teledyne bid to the government that it 
could deliver these very same kind of things, the 1.5 K.W. 
generator sets at a price of $349 per unit? 

A I told you I couldn't remember the price. 

THE COURT: You cannov. remember the price now but | 
h2 is suggesting at the time you negotiated with Mr. Leonard 
you must have remembered the price. 

THE WITNESS: Well I am sure at that time I did 
because I reviewed the price before I went to the West Coast.) 

THE COURT: That is what he is getting at. 

THE WITNESS: Right. I couldn't get what he was 
trying to find out. 
Q Apart from the number itself that I mentioned, 
you are quite certain that you had in your mind to bid the 

price that Teledyne had made in March of 1971. 

A What I had in my mind was I reviewed that bid 
price, and I céme up with the parameters that weamuld live 
with. 

THE COURT: What he is suggesting is the logic 
of that situation must be that you also had that figure in 
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mind, whatever it is. 
THE WITNESS: Fine. 
THE COURT: And you agree with that. 
THE WITNESS: I agree with it. 
TRE COURT: He agrees. 
MR. FELDSHU: Thank you, sir. 

Q By the time that you had decided to go to Los 
Angeles you also had in your mind the $5 that you had agreed 
to pay to Mr. Walper? 

A That is right. 

THE COURT: Had you agreed to pay it at that time? 
THE WITNESS: No. But I had it in my mind because 
he told me that he would not put me in contact with the other 
parties unless we would agree to that. 
THE COURT: Then you had agreed -- the affect of 
going to the meeting to morally assume the obligation. 
THE WITNESS: Morally, if we made the deal. I 
had no obligation to pay him $5 a unit unless we had the 
arrangement. 
THE COURT: Right. 
Q And did you make a record of that -- 
MR. FELDSHU: ff will withdraw that, your Honor. 
Q Does the fact that in your daily timer for the 


date, Friday, May 7, 1971,you made a record of your talk with 
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2 Mr. Walper -- is that right? 

3 | A (After examining) That is right. 

4 } Q And you also wrote -- and I direct your attention 

5 | to near the bottom of the page, you wrote the figure "5.00" me 


6 || is that right? 


7 | A Richt. 
8 | Q And was that figure intended to reflect the arrange- 
9 | ment with Mr. Walper if a deal was made? 
10 | A That is right. 
1] | Q And also up on this page, on Friday, "Sub-contract 
| 

12 | GFE" -- what does that mean? 

2-4 13 | A It meant some of the components were government 
14 | furnished -- the government furnished equipment. | 
15 | Q Mr. Walper told you that, or did you know that from 
16 the fact that Teledyne had bid in March i971? | 
a A He told me that. 

4 18 Q He told you? 
19 |i A Yes. 
20 Q And he also mentioned something about, as I read 
21 | it here “Tooling-some inventory"? 
22 A Yes. 
23 Q Ie: that: right, six? 
“|| A hat is right. 
25 | Q And what is the next we 
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A "Frame". 
Q And the woids after that? 
A "Ges Tank". 


THE COURT: Does anybody have a Xerox of this? 
MR. MITCHELL: I do not have a Xerox of it. 
MR. FELDSHU: May I, your Honor, move these pages 
be marked for idenetticacien so we can get them Xeroxed? 
THE COURT: It is in evidence. 
MR. FELDSHU: I am sorry. 
THE COURT: I understand the whole book is in 
evidence. 
MR. FELDSHU: Is that so? 
MR. MITCHELL: Correct. 
MR. FELDSHU: Okay, fine. 
Q Then in that record, sir, now referring to the 


page of May 7, 1971, how long was this conversation with Mr. 


Walper? 
A XY can't remember exactly but I will say maybe 
7 or 8 minutes ~-- 10 minutes, something like that. 
Q Sir, weren't you familiar at that time with the 


rules and regulations issued by government agencies, and 
particularly the Mobility Command of the U. S. Ary? 
A I don't know what you are trying to relate that 


to. 
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Q You knew there were rules and regulations issued 
by the various procurement agencies of the  vovernment? 

A I would say yes, when you are dealing direct with 


the government, right. 


Q Right, and also wasn't the Mobility Command one 
of the procuring -- I am sorry, I will withdraw the word 
"procuring" -- one of the procurement agencies of the govern- | 


mentat that time? 


A Yes. 

Q And you knew it to be such? 

A I had no idea when he talked to me that night who 
the contract -- what agency the contract was with. 

Q But there came a point in time when you did learn 


about it? 
A When we finally saw the prime contract, yes. 
Q Wasn't it your testimony that Mr. Walper teld you 


that he knew that Teledyne had submitted a bid back in March 


of i977? 
A That is right. 
Q Well didn't you know that that bid was sukmitted 


to the Mobility Command? 
A Yes. 
THE COURT: I imagine the other mvernment agencies 


can use the same generator. 
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MR. FELDSHU: Except, sir, we are now talking about 


the fact that the witness testified that he was told by Mr. 


Waiper that Walper knew that they had submitted the bid. 
THE COURT: Yes, 
MR. FELDSHU: And I am trying to pinpoint this | 
| 
area as to his knowledge of the rules and regulations of that | 
agency. 
THE COURT: All right. 
BY MR. FELDSHU: 
Q Did you have occasion or in substance to say any- 


thing to Mr. Walper about a commission to be paid to him? 


A Yes. 


THE COURT: I do not want to interfere with your 


cross-examination of the witness, Mr. Feldshu, but it would 


be much easier for me to follow you if you would give me the 
regulation you are talking about so that I can read it. 

MR. FELDSHU: Well I will suspend with that area | 
of interrogation. I do not have the regulation right now. 

THE COURT: I do not want to interrupt your exam- 
ination, but I thought you had it. 

MR. FELDSHU: No, I do not but I will see to it 
that your Honor gets a copy. 


THE COURT: All right, go ahead with your cross- 


examination. I thought you had it in court. 
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MR. FELDSHU: Thank you, sir. 
Q Mr. Rouse, did you advise Mr. Coleman that -- I 
will withdraw that. 
It is my recollection, sir, that you testified 
that you told Mr. Coleman that a commission of $5 was to 
be paid to Mr. Walper if the deal went through. 
A I told him that Mr. Walper said that he wanted a 


$5 commission if the deal went through. 


Q And did you tell him that when Mr. Walper said 
that -- 

A Yes. 

Q -- did you tell him your response to Mr. Walper, 


if there was any? 
A I did not respond to Mr. Walper whether wewould 


give it to him or not. 


Q You just went to Los Angeles, as his Honor pointed| 
out -- 

A That is right. | 

Q -- and made the arrangements with Mr. Coleman? 

A I do not understand that last statement about 


I made arrangements. 


Q You made arrangements with Mr. Coleman to come to 


Los Angeles? 


A I met him in Los Angeles, that is correct. 
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Q That is correct, isn't it? 
A Yes. 
Q That was after the conversation with Walper and 


after you reported the conversation to Mr. Coleman? 

A That is right, and I asked him on Saturday to 
meet me on Sunday. 

Q Right. Did Mr. Coleman, in words or substance, 


mention anything about any rule or regulation of the Mobility | 


Command or any other agency with regard to paying a commis- 
sion -- 
A No. | 
Q -- to anybody? | 
A No. | 
Q With respect to the Contract Administration Section 


of Teledyne, what was its function? You have used the words | 


“Contract Administration" on several occasions. What body 


was that? 


A It is a body within our organization that takes 
a contract and administers the contract once you have a 
contract. 

Q Does it have anything to do with examining the 
contract before it is actually signed off and written and 
become binding on Teledyne? 


A In the case here we were dealing directly with the 
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2 government, The answer would be "yes". | 
3 | Q In March of 1971 you intended to deal directly 
4 with the government, did you not? 
| 
5 1 A That is right. | 
6 | Q With respect to the Contract Administration people,| 
7 ! who were they at that time with whom you were in contact? 
8 | A Well, there were several. Mike Saunders; Jerry 
9 Mulder. | 
10 Q Was there a Mr. Anderson? | 
11 A Mr. Anderson came into the picture after we got thd 
12 | contract. | 
13 ! Q I see; but he was affiliated with that particular 
» 14 | seciton of Contract Administration? 
“we | A That is right. 
16 | Q Did you mention to either Mr. Saunders or the other 
17 ! gentleman, whose name I have forgotten, the request of Mr. 
i8 Walper to be paid $5 commission? 
19 | A The answer is "no." 
20 Q I understan-d, sir, that in this period of time 
21 | you had supervisory function over some five plants as the 
22 | vice president in charge of operations? 
) 23 || A That is right. 
wf? ; ‘ 
24 } Q And with regard to this particular possible sub- 
25 } contract you personally undertook to take charge of those 
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negotiations? 
A That is right. 
Q With regard to the Contract Administration Section 


you were in touch with them, were you not, prior to May l2, 


1971? | 
A I was in touch with our in-house munsel. 
Q That was Mr. Kotts? 
A Yes. 
Q And with respect to Mr. Lewis, was he just <a 


with the finance department? 


| 
| 
A He was in charge of Contract Administration also. | 
Q So then, as I understand it, we now have Mr. 


Saunders, Mr. Lewis and another gentleman -- | 


A Yes. | 
Q -- who were in Contract Administration? 

A That is right. We had many people come in. 

Q Yes. But with respect to the people with whom you 


were first referable to this subcontract, Mr. Rouse, did you 
mention to Mr. Lewis about Mr. Walper's request of $5 commis- 
sion on each unit? 

A I cant remember whether I did or not. 

Q Wasn't it essential from the point of view of 
administerin, this contract that he be informed of this, or 


that somebody in Contract Administration be informed of that 
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arrangement? 
A Not necessarily. I had the authority to make the 


arrangements on the contract. 


Q Had you done that previously? 

A I had done that previously. | 
Q And in connection with government procurement work ?| 
A This was not government procuremer.= work. This was 


a commercial sub-contract with another person. 


Q To be furnished to the government of the United 
States? 
A To be furnished to the government but it was a 


commercial contract the wy we considered it, to »e on a 
purchase order. 
Q Did you take the trouble upon the occasion of Mr. 


Walper speaking with you to contact Mr. Kotts or any other 


in-house counsel as to the propriety of such an arrangeme:i.t? | 


MR.MITCHELL: Your Honor, I object to the form 
of that question. "Did you take the trouble" implies that 
there is an obligation that it should have been done. 

MR. FELDSHU: All right. 

MR. MITCHELL: And if it wasn't done it was done 
through laxity of something of that sort. I object to the 
form of that question. 


Q You did not speak to Mr. Kotts? 
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D) | A As I said, I talked to Mr. Kotts. 
3 | THE COURT: You did talk to him about this matter? | 

4 | THE WITNESS: As I said, I cannot remember whether | 

5 | I did or not. Mr. Kotts I am sure will be on the stand and | 

6 | maybe he remembers. 

7 | Q Is Mr. Kotts in the room? 

8 A Kotts is in the room, 

9 || Q In this room? 

10 | A Yes, he is. | 

1 | Q Oh! | 

12 THE COURT: Do you want to exclude Mr. Kotts? 

13 MR. FELDSHU: I know how your Honor feels about 

14 it. | 

45 } THE COURT: Do you want to exclude him? | 

16 | MR. FELDSHU: I just want to call your Honor's | 

] | 

17 || ttention for whatever it is worth. 
| 

18 | THE COURT: I think, Mr. Kotts, you had better | 

19 join your friend outside. 

20 (Mr. Kotts leaves the courtroom.) 

91 BY MR. FELDSHU: 

29 Q Mr. Rouse, when you went to Los Angeles did you 

3 | take a copy of the Teledyne print with you, the one for 

oA March 1971? 

25 | A I did not. | 
| 
| 
| 
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Q What papers, if any, did you take? 
A I took the work-up sheet that we had on the 
| 


prices for what I was going to negotiate, and other than that 
I really didn't take very much at all. 

Q Did you instruct Mr. Coleman to bring any particular 
papers with him? | 

A I can't remember instructing him to bring any 
papers, no. 

Q With regard to the work-up sheet that you have 


just described -- 


A Yes. 
Q -- what itemization that work-up sheet contain? 

| 
A Well, such as our projected material cost, labor 


cost, overhead cost, profit, G and A. 
Q Had you a file on this type of material “hich was 


related to the March 1971 contract? 


A That is right. | 
Q That is so, is it? 

A Yes. 

Q And it was that file to wnich you addressed your- 


self, is that correct? 


A That is correct, the exception being that the 
first quotation was for 2300 units, and what we were talking 


about was something in excess of 4,000. 


SOUTHERN D!ST.:'CT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SUUARE, NEW YORK, N.¥. CO 7-4580 


A 185 


mkcg 2 Rouse~-cross 126 | 
Q I see. 
THE COURT: Does that permit you to ¢ it more 
cheaply? | 
THE WITNESS: It permits you to possibly do it more 
cheaply, that is right. 
Q Sir, so then, as you testified, you arrived in 
Los Angeles on the night of May 9, Sunday night, and there 
you met Mr. Coleman, is that right? 


A That is right. 


Q Upon that occasion when you were speaking with Mr. 
Coleman did he say anything to you witl regard to the $5 
commission that you would pay or you would pay if there was | 
a deal to Mr. Walper? 


A I am sure we discussed it. 


Q Did he make any mention with regard to any rules 
and regulations of the government with respect to the payment 
of commissions to someone? 

A As I remember, no. 


Q The Walterboro plant -- is that the way you 


pronounce it? 


A Yes. 


Q The Walterboro plant was that plant devoted to the 
A No, it was mostly commercial work. 
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Q Was that a plant, however, that had Teledyne ke 


the bid on in March 1971, that would be the plant that would 


make the 1.5 generator set? 


A That is right. 
Q And that was the ¢rrangement at that time? 
A Yes. 


THE COURT: For that quotation? 
MR. FELDSHU: Right, sir. 
Q Mr. Rouse, on the morning of May 10, 1971, that 


was the first time you had a face to face meeting with Mr. 


Walper? 

A That is right. 

Q And that meeting was in the presence of Mr. 
Coleman? 

A That is right. 


THE COURT: That is the breakfast meeting? 
MR. FELDSHU: That is the breaxfast meeting, yes, 
your Honor. 
Q Upon the occasion of that meeting did you ask Mr. 
Walper to disclose the identity of the party with whonm you 


might be negotiating? 


A Yes, we did. 
Q And what:was his response? 
A He said that he couldn't do it. The person woul 
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be arriving zna he would tell us who it was. 


Q Did you discuss anything further about the $5 
commission? 

A No. We might have discussed it. I can't remember 
exactly. 

Q Was there any point in time during these discus- 


sions when you stated in words or substance to Mr. Walper 
that $5 was either too high or too low or something of that 
sort? Dic you try to negotiate that figure with him? 

A I would say no, that we had pretty well fixed our 
mind that $5 was a fair value. 

Q And your mind in that connection was fixed Friday, | 


May 7, was it not? 


A I wouldn't say that. 
Q Well when did you get it fixed for the first time? 
A I would say somewhere along the line whe we 


found out who the company was and how many units were re- 


maining. 
Q That would be May 10. | 
A That is right, May 10. 
Q Do I understand you, sir, that on May 10, you stil} 


had a question in your mind whether the amount would be 
$5 or something else as to commissiors? 


A That is right. 
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Q What other amount could you possibly have had in 
your mind? 

A I don't know. Like I say, we hadn't agreed upon | 
an amount. Until I agree to a figure it is never cemented 
in my mind. 

Q But to your mind it was only a figure. 

THE COURT: You mentioned no other figure? 
THE WITNESS: No. 
THE COURT: Nor did he. 
THE WITNESS: No. 
Q With regard to the May 10, 1971 page, is there 


any mention here about meeting with Walper for breakfast 


at all? 

A No. All of these notes here were made -- started 
from Saturday, after we went to the -- after we went to 
American Marc -- all these pages (indicating). Each -- 

Q And -- well let me understand that -- excuse me, 


I did no* mean to Lnaterrupt. Had you finished your answer? 
A in other words, each page is not exactly what was 
discussed that date as such. 
Q I see. So therefore when you looked at these 
notes and you said you had a discussion on a particular day, 
that. did not necessarily follow from the fact that there was 


a date line up at the top of the page? 
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A That is true. 
Q Sir, can you tell me what "first article" means -- 


that legend or words? 
A What that would mean, normally they require first 
article inspection, some spacial test on a unit, that is what | 


? | 
1t means. | 


THE COURT: I did not get that. 
THE WITNESS: I don't know what you are getting vied 
from. 
Q Well let me show you what I am getting at. 


I direct your attention to Thursday, May 13, in 
the daily timer (indicating), and I ask you, sir, would you 
kindly look at this page and read what you have here -- to 
yourself. 

(The witness examines.) 


Q I ask you, sir, does the legend on May 13 -- 


Thursday, May 13, 1971, relate to the 1.5 K. W. generator 
sub-contract that you had negotiated? 

A It did. 

Q Sir, will you kindly read to his Honor this legend 
that appears on that page. 

A It says, "Talked to St. Louis -- They said if for 
any reason given a copy of P. 0. might want a first article." 


THE COURT: Who said that? 
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. THE WITNESS: This was Leonard talking to St. 
3 . 
Louis. 
4 
Q Leonard? 
5 || 
] A Yes, because I couldn't talk to St. Louis. 
6 || 
‘ THE COURT: Is St. Louis the government? 
at - - ; 
i THE WITNESS: Right. And it says "His man will 
8 | 
take a set of parts and go to Walterboro". 
9 
THE COURT: What? 
10 
(Record read by the reporter.) 
ae THE WITNESS: Right. 
12 ; ; 
Q Sir, when Leonard reported the conversation to 
13° || 
you, what did you understand to mean when he said to you 
14 
"might want a first article"? 
5 |i 
r A What I understood was by changing the factory from 
| 
16 , ; * ‘ 
where the units were to be built they might want a first | 
| 
17 : , 
nn article inspection, of the first one that we produced. 
; " THE COURT: "First article" means the first -- 
19 THE WITNESS: The first generator set. 
20 
THE COURT: I see. 
sie 1 THE WITNESS: The first generator set manufactured 
22 
| in our plant might have to inspected by a spacial test 
23 
run, 
9, 
” } Q With regard to producing a product which is to be 
25 } 


the subject of a first article test, are the costs of that 
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article on that particvlar piece, are they generally higher 

than the average cost of the remainder as they are produced? 
A Normally when you start production, always the 


first one is more expensive from actual cost. 


Q Well, address yourself to this particular sub- 
contract, please, and I ask you with regard to your legend 
here that you have written about the "first article", could 
you tell me, sir, how much more the first article would be 
that you produced -- you, Teledyne under this contract -- than 
the price or the cost that would otherwise obtain? 


A I couldn't tell you exyactly. So far as the produc- 


tion of it, the costs wouldn't vary too much but it would 
be produced in our plant and then sent to a testing laboratory, 
and they in turn would perform spacial tests, which would be 


additional cost. 


THE COURT: Did you have to pay for that? 


THE WITNESS: It was agreed that American Marc 


would pick up the first article inspection test if required. 


THE COURT: You didn't have to pay for it? 


THE WITNESS: We did not have to pay for it. 
THE COURT: As it turned ovt, was it required? 
THE WITNESS: I am trying to remember -- Mr. 


Coleman can verify it, but as I remember there was one thac 
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2 Q With regard to American Marc picking up the tab 
: 3 for this inspection, that tab would include sh: np >ing the 
4 1 item to some place and having somebody look at it and then 
I} 
5) | getting it back? 
6 || A I would assume so. 
7 Q Sir, I am addressing you to the cost of producing 
F 8 this first unit. 
9 THE COURT: That cost would not be involved. 
10 | MR. FELDSH': American Marc would not be obliged 
ll to pick up the tab for that. | 
: 12 | THE COURT: American Marc is picking up the 
13 tab for the first article inspection. 
14 MR. FELDSHU: Just for the inspection. | 
* 
* 15 THE COURT: Not for the unit. 
16 Q Now with respect to the unit itself, isn't it a 
| 
17 factthat it cost more to produce the first article in the 
18 sense that you used it in this writing here than the average 
19 cost as ycu go down the line and keep repeating and manu- 
20 facturing the rest of it? 
3 A As, i said. << 
. 2 MR. MITCHELL: Your Honor, I am going to object 


23 to that at this point. First of all, I cannot see where this 
24 i's within the scope, of direct examination. 
‘ 
" 25 Secondly, the cost of a first article is not the 
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2 same as in the case of producing all the articles. 

3 THE COURT: No. 

4 ! MR. MITCHELL: I believe he is asking the witness 

5 1 what the cost of produc 1 the first article would be. 

6 THE COURT: I assume what he is referring to is 

7 | that the first thing costs more than the next thing. 

8 | MR. FELDSHU: Yes. 

9 THE COURT: Because on an accounting basis you 

10 |} run the cost. 

i THE WITNESS: Over an average price. 

12 THE COURT: So you don'c know what the first one 

13 || cost? 

4 | THE WITNESS: I do not know what the first one 
15 cost. 

16 THE COURT: It is 3 o'clock now. 

17 MR. FELDSHU: Yes, your onor. Thank you very 

18 much. 

19 THE COURT: I have a motion for a preliminary 

0 judgment to™orrow morning that will probably take us to ll 

21 o'clock, so you might as well come here at 1l. So far as ¢ 

23 at least. 

24 MR. FELDSHU: Thank you very much, you:’ Honor. 


MR. MITCHELL: Thank you. 


(Adjournment to July 16, 1974 at 11 A. M.) 
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TELEDYNE INDUSTRIES, INC., 
Plaintiff, 
vs. “ 
EON CORP., ODIF PODELL, TT Civ. S268 
SIMON SRYLNIK, NICHOLAS ANTON, 
SAUL WALLER and KEPNS MANUFACTURING 


CORP. , 
Nefendants. 
Yew York , July 16 ' 1974: 
135.45 Ash 
Trial resumed. 
HAR. O° LD WAYNE Rn US EH, resumed. 
CROSS EXAMINATION CONTINUED 
BY MR. FELDSHUH: 
Q Mr. Rouse, last niqht when we had stopped I 


was asking you @out the reference to the first article 

as the same appeared in your Daily-Timer under date May 
13, 2971. Would you kindly look at your Daily-Timer, 
Sir? ; 

Sir, with respect to obtaining a government 
contract, what does the contractor do in order to qualify 
as a contractor to supply products to the covernment from 
the point of view of qualifying itself? fre there any 
inspections made? 

A Yes. 


() Who makes those inspections? 
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A It varies according to the contract. Some 
of the contracts may stipulate that the un.t he sent to 
an outside testing laboratory. Sometimes it may stipulate 
that an in-house test is satisfactorv. 

O Does the government send to the plant, if it is 
an in-house test, inspectors to observe the test? 


A If it is in-house,yes,they would send inspectors | 


to observe it or the resident inspector would observe the 
test. 

2 Before components are put into the first article 
are those components inspected by anyone? 

hr. Yes, they are inspected. ‘This varies. The 
government has a right to inspect the parts or they can 
depend on the company themselves to perform the in- 
spection and they validate the insnection. 

9) And in this particular case now, referring to 


the 1.5 generator set, do you know whether on ‘May 13, 1971, | 


Teledyne was a qualified producer of those qenerator sets? 


A We had never produced 1.5 kw general sets. 

Q) AS a consequence of the non-production prior to 
May 13, 1971, is it your testimony that at that point in 
time Teledyne was not a qualified producer? 

\ Clarification. They were not an approved 


producer for the 1.5 kw generator. 
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9 What was required in order to become an approved 


producer? 


A On May 13 it was unknown exactly what we had 
to do to qualify. 

a) Was the fact that American Mare had been 
qualified and did produce the 1.5 qeneratoc set, did that 
have any bearing upon your, Teledyne, heing qualified? 

A It could have. 

() Do you know whether it did downstream? 

THE COURT: Afterwards, is that what you mean? 
MR. FEULDSHUI: Yes. 

A To the best of my recollection, during the 
discussion of May 13 "Nr. Leonard felt that possibly he 
could get us qualified without performing a first article 
test. 

Q) Did that come about? 

To the best of my recollection we had to perform 
a first article test to qualify curselves. 
@) And that was for Teledyne to qualify itself; 


is that right? 


A That is right. 

Q When did that first article test take place? 
nr. Tcan't .remember exactly. 

@) How long did it take you, meaning Teledyne, 
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135 
to ar e at a position of qualification? 
A Iq@n't remember exactly. 


TIE COURT: Maybe you don't want to tell the 
witness what you are driving at, but would youtell me at 
the side bar what you are driving at, hecause I find it 
very puzzling. 

Mr. FELDSHUIT: Yes, your Honor. 

(At the side har.) 

MR. FELDSHUH: Your Honor, I am trying to 
establish here that Teledyne was so anxious for this club 
contract because the Walterboro client was in consideralhle 
difficulty and was a civilian producer and they were 
willina to do almost anything. 

(In open court.) 

BY PR. FRLDSHUIT: 

() Mr. ouse,you can give his llonor no estimate 
of time, can you, from May 13,after that date,as to the 
length of time that it took Teledyne to qualify itse’f 
with regard to the first article; is that riaqht? 

Nn That is right. 

() On or about May 13, 1971, isn't tt a fact that 
the Walterboro plant had been devotina itself to the 
manufacture of what I call civilian products as distinct 


from products for the United States Government that you 
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have testified about? 
Pa They also produced some military products. 
THE COURT: Primarily what was the breakdown? 
THE WITNESS: I wouldsay roughly approximately 
somewhere in the area of 49 per cent military, 60 per cent 
commercial, somethina like that. 

(.) Was it the Walterboro plant that was going to 
produce the first article, as far as you know? 

A Yes. 

Q This entire sub-contract was assiqned to Mr. 
Coleman, who was head of the Walterboro plant; is that 
right? 

A That is right. 

Q With reaard to the components making up this 1.5 
generator set, did any of those components come from 
American Marc's plant in Los Angeles? 

A As I stated earlier in my testimony, some of the 
Surplus inventory did come from there. 

@) Did there come a point in time when a request 
was made by the Walterboro plant to have American “are 
send an engineer down to Walterboro? 

A As I remember, there was a person sent there. 
I'm not sure whether he was an engineer. 


Q Do you know what the function of that person was? 
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rh 


What was he doing? 


3 A As I remember, it was to help them build a first 

4 unit for qualification. | 
5 | Q Isn't it a ict that in March, May and June of | 
6 1971 the “a'terboro plant from the point of view of wheat 
7 ion was not ing on at full 4last, was not enaaged in a | 
8 full-production schedule; isn't that true? | 
9 N 


I don't understand that question. 


10 0 Was there in the spring of 1971 a period of time 
11 when the full-production facilities of Walterboro were not 
12 being used; isn't that a fact? 
13 A That is a question that is hard for me to answer 
14 || because when you say the full production, we had several | 
15 products and some of them were at full capacity. , 
16 Q And the overall business that Walterboro was | + 
17 doing,weren‘t you looking in the spring, I mean Teledyne, | 
18 to get business into that plant, get work into that plant? 
19 ray Continually; we were trying to find more business 
20 for plants continually. 
21 QO With regard to this subcontract, is it the fact 
‘ 
22 that you were first contacted on May 7 by Mr.Walper; is that 
23 right? 
24 A That is right. 
25 0 


And within three days you had a subcontract 
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2 i arrangement; is that right? 
3 | A That is right. 
4 2 What was the cause of the haste to make a 1.5 
» w ; ; 
9 | million dollar contract? 
1} 
a | A I said that is riqht. Two, three days later, 
a that is not correct. We did not have a contract until 
8 May the l2th, and I was contacted on the 7th, which was 
| five days. 
| | 
10 || 0 Excuse me. Let me take the number of business 
| days, then. 
12 a And the reason -- we worked Saturday and Sunday 
13 | also on this th inj. 
1} 
14 | ) So did we, Mr. Pouse. I want vou to know. 
e | i 
IS || A But the reason for this haste was that Mr. 
16 WValper had told me that they had to subcontract this im- 
17 mediately and this was contrived by Mr. Leonard when I met 
18 || with him on Monday morning on May 10th. He said if we were| 
19 interested in it we had to take a quick deal because they 
p : , , | 
20 |] wanted to liquidate the company and if we were not interested! 
i} 
21 i} in it they were going to find someone else to neaotiate a 
. | | 
o || 
“— | deal with. 
2 ~ | 0 You agreec to speed up your own work in order 
J 
a4 to find. out whether vou were interested in it or not? 
25 || A That is riet+, 
] 
| 
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Leonard cave you for vou to hurry to Los Angeles? 


A 


@) 


speed ahead at that time? 


A 


yeai. 


Q 


downtime at the Walterboro plant in the spring of 1971? 


A 


and inventory that year. 


Q 
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Was there any other reason than that which Mr. 


None whatsoever. 


In other words, Walterboro was qoing full- 


| 
They had enough work to sustain them throuch the 


Isn't it a fact that there was considerable 


That is not correct. 
To what extent was there any downtime? 


There was only the normal shutdown for vacation 


I am now talking about the spring of 1971. 
The full year, I'm speaking, sir. 
I'm talking about the spring of 1971. 


The plant ran continually. 
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9) Throughout the spring of 1970? ° 

A That is right, sir. 

0 Didn't run to full capacity? 

A Like I said before, it's difficult, full 
capacity. Some product lines yes, some product lines 
no.no. 

THE COURT: Referring to this job. 

THE WITNESS: That's right. 

M2, MITCHELL: Your Honor, Mr. Feldshh, I 
think 1 have been rather patient. Iwould like at 


this point to make an objection, although I realize that 
cross-examination is entitled to a great deal of leeway, 
I think Mr. Feldbhuh is going sc far beyond the bounds of 
the direct testimony, that he is at the very least 
making the witness his own for purposes of the questions 
he is now propounding. 

It would seem to me that the questions are 
objectionable on the grounds that they are going beyond 
the scope of the direct, in addition to the fact that 
from what I can gather, they are irrelevant to the issues 
of this case. 

THECOURT: He has a theory of relevance 
which he has expressed to me hut the fact thathe makes 


the witness his own doesn't really make much difference 
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because by hypothesis he is a hostile witness so I 


will overrule theobjection. 


Q 


On Friday evening, May 7, 1971 how much 


time did you spend on the phone with Mr. Walper? 


A 
probably. 
1) 


ten minutes 


A 


Q 


Somewhere in the area of six to ten minutes 


a $5 commission was mentioned? 

THE COURT: You established that. 

Did you also crll Mr. Coleman that night? 
This I have testified to yesterday. 

You did call h!m that very night? 

Yes. 


Did Mr. Walper in words or substance say to 


you "You must be in Los Angeles on Monday"? 


A 


He said that there was an urgency to sub- 


contract this and he would Jike te have us there on 


Monday. 


0 


And it is the fact that within this six to 
| 
| 


That is all he said, and did you ask him any 


reason for the urgency in that conversation? 


A 


He gave me the reason, that they wanted it 


subcontracted immediatelv or they were going to go to 


someone else who had the potential possibility of makina 


the generator sets. 
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Q Did you speak with Mr. Richardson, the presi- 


dent of Teledyne that night? 


A As I remember, I talked to Mr. Richardson, +t 


was either later that night or it was on Saturday morning. 


Q How late is late, sir? 

A Oh, I would say sometime probably 8 o'clock 
or the following morning. I can't remember which. 

Q In that conversation, it is the fact you told 


him about Walper's request for a $5 commission? 

A I explained to him not only that, I explained 
to him the potential of subcontracting this business, 
and also that we had bid a prior IFB on this, and that we 


had an opportunity to possibly pick up this subcontract. 


Q And your prior IFB was limited to some 2300 
units? 

A Approximately, yes. 

(9) And with regai2 to this sub¢ontract it would 


be 4,350 in round figures; is that right? 


A That's right. 
@) So it would be almost twice as much as the 
prior IFB? 
THE COURT: I really don'tth ink you are 


accomplishing anything. All rhtese things are obvious 


to me. 
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MR. FELDSHUH: ALL SiIGhte, Sir, © wii} move 


» 


rec-d, will you concede that that is a true copy of the 
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3 | right along. Sorry, sir. ‘ 
4 ) Did you tell Mr. Walper that he'd have to 
5 | siqn an agreement? | 
6 A I didn't tell Mr. Walper anything like that. 
7 ‘@) Referrable to his $5 commission? f 
8 A No. 
? (9) Did Mr. Walper te)! you you'd have to siqn 
10 an agqrement? 
M A After I arrived in California and the deal 
| 
12 was progressing he wanted an agreement 7icned. 
13 Q Was one prepared and signed? 
14 A Yes, there was. . | 
15 | MR. FELDSHUH: I call for the production 
16 of the agreement between Mr. Walper and Teledyne dated 
17 on or about May 12, 1971. 
18 MR. MITCHELL: Mr. Feldshuh, that was 
ly previously marked at a deposition. I had not intended 
20 to introduce it and I don't have it with me in the room > 
21 right now. It was marked at a deposition and I am sure 
7 you have a copy. 
23 MR. FELDSHUH: I show you this paper, 
2 Mr. Mitchell, and.I will ask you for the purpose~ of this 
25 


A 206 


mbr5 Rouse-cross i148 


agreement between Te’ «iyne and Mr. Walper which copy 
was furnished by you or by your office to us. 
MR. MITCHELL: I would -certainly, Mr. 

Feldshuh, stand on whatever reputations were made in the 
depo:;ition. Was this Mr. Rouse's deposition this was 
first introduced in? I would like Mr. Rouse to take a 
look at it. Certainly if it was marked, if we produced 
it and it was marked I have no doubt as to its authenticity 
but would like Mr. Rouse just to, lock at it. 

C M-, Rouse, 1 show you a paper and I ask you, 
sir, on this papei, do you recognize a copy of your 


signature? 


A I do my signature. 
~ 
re) You do icentify this 95 2? COPy of your 
signature? 
A jut. But there has heen changes made 


since the original. 


_ 


Q Do you know whose handwriting that is? 

A I do not. 

a) Do you know what this leaqend is? 

A I do not. 7 

fa) Except for the handwriting referred to in 
figures namely $5,438.75, and the legend -- that I cannot 


make out -- it wovld appear to be initials of some kind. 
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MR. MITCHELL: It appears to be Mr. Walper's 
initials ERW. 

Mi. FELDSHUH: That is what it looks like, 
Mr. Walper's. 

Mh. MITCHELL: what about this on the top? 

MR. FELDSHUH: I haven't got that. That 
is the best photostat -- 

THE COURT: Yo. are offering the tynewritten 
part and not the pencil notations? 


MR. FELDSHUH: That's right, sir. 


> 


THE COURT: All right, vou have no cdjection. 


MR. MITCHELi - I have no objecticn. 
THE COURT: Received. 
(Defendants' Exhibit A was received in 
evidence) 
9) Sir, you testified diet sciaie direct examination 
that Mr. Leonaré said to you tht he would agree to 
the price of $360 provided you agreed, meaning Teledyne, 
to paying Walper his commission. Do you recall that 
testimony, sir? 
A That's right. 
(9) With regard to Defendants' Exhibit A in 
evidence, is this the agreement that was concluded or 


signed upon that occasion? 
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A Which agreement are you speaking of? 
Q With Mr. Walper. 
A This is -- yes, this is the one with the 


exceptoins that I took a while ago. 
Q Sir, does Teledyne have in its file a copy of 


this agreement as far as you know? 


A Yes, we do. 
2) Sir, you will note that this agreement bears 


date May 11, 1972. 


A this is right. 

03 Did Mr. Walper present this to you on May ll, 
1972? 

A This agreement was signed on May ll, 1971. 

6 ‘71, I am sorry, sir. I am confused. 1971? 

A That's right. 

Q And the agreement and purchase ordexy were 
signed -- the indictment with regard to inventory and the 


purchase order were signed on May 12th? 
A That is right, sir. 
THE COURT: But the converstaion with 
Leonard counsel has just referred to was May 11? 
THE WITNESS: May the 10th. 
THE COURT: May 10? 


THE WITNESS: May 10, riqht. 
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Q Was Mr. Walper present when that conversation 
took place? 

A Yes, he was. 

(@) Did Mr. Leonard in words or substance explain 
to you or tell you about any relationship he had with 
Mr. Walper? 

A I can't remember any. 

oO Wren Mr. Leonard said to you that he would 
agree io tne $360 price provided vou pay Walner $5 a 
unit, what did you say to that, if anything? 

A I agreed to cept the $360 figure and pay 
Welperhis $5. One clarification I'd like to make is 
that when Mr. Leonard -- he had -- not only Mr. ILeonard 
but Mr. Walper -- Mr. Walper on Friday night had told me 
that he had been retained by American Marc to find someone 
to take the subcontract and when Mr. Leonard talked about 


the $360 and $5 commission, he also stated that Mr. 


Walper had been working with him to find someone to take 


the contratt. 


9) And as far as you were concerned, did you ask 


Mr. Leonard what he was paying Walper, if anything? 


A I did not. 
Q For this effort? 
A I did not. 
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Q Did Mr. Leonard in words or substance 
say he was paying Mr. Walper anything? 
A He said he was retained. 
@] Did you understand from his statement 
and the circumstances of this conversatinn thatWalper 
was going to be paid by American M rec for finding vou? 
A By retainment to me -- 
THE COURT: What difference does it make 
what he understood? 
MR. FFLDSHUH: I want to show your Honor 
that in the cor.text of the provision I intend to call 


to your Honor's attention that it was the sellerwho 


Ls 


employed this man and paid him his commission. 

THE COURT: The seller clearly paid him 
and the seller equally clearly didn't employ him because 
the seller could not have employed this man to find this 
job because the job found the man. 

MR. FELDSHUH: All right, sr. Ir any 
event I will rest upon the fact that the commission 
was paid. 

THE COURT: That is obvious. Why spend 
20 minutes proving something that is perfectly obvious? 

MR. FELNDSHUH: Your Honor, I -- 


THE COURT: You have got it in ten documents. 
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You have got it. Why keep worrying about the thing, asking 


him what he understood? It's perfectly obvious, one, 
that your client got this man to find these people and 
this feliow paid them. That is obvious. 


MR. FELDSHUH: All right, sir, I will leafe 


that subject. 


THE COURT: Please do. 
MR.FELDSHUH: Very good, sir. 
THE COURT: You will never get to Marths'‘s 


Vineyard if you go on in this way. 

MR. FELDSHUH: I am going to do the Lest I 
can, your Honor. 

Q I ask you to look at the entry on May 12, 

Mr. Rouse. It is the fact that you have crossed out 
lines on theMay 12 entry; is that rivht, sir? 

MR. MITCHELL: Excuse me, your HWonor, we do 
not have a copy of page 12. Might I horrow -- 

MR, FELDSHUH: Here. 

MR. MITCHELL: -- or take a look at a copy? 

MR. FELDSHUH: Mine is falling down here. 


It is a full set. I thought you had it. 


THE COURT: It's perfectly obvious that all the 


lines are crossed ‘out. 


Q Mr. Rouse, did you have a practice of crossinq 
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out lines in your daily timer? 

A Whenever -- if XY had an item noted in my day 
timer to do something, and whenever it's accomplished, 
a lot of the times I will mark it out showing I have 
performed some kind of a function on that. 

Q That is, sou<e*imes you would do it? 

A Well, I woul: say that a good majority of the 
time I did it. 

fa) With regard to the entries on May 13, tnere 
was nothing stricken out there, was there, sir, in connec- 
tion wich the first article, is that right? 

A That's right. 

Q And sir, with regard to the major points, 
the same appears -- on what date is that, sir, the major 
points? What date is that, May 11? 

A Here (indicating). 

0 It is the fact, is it not, that on May 13, 
you wrote a letter to Mr. Leonard which has now been marked 


in evidence wherein you made a reference to a bank 


account? 
‘A Yes. 
Q Is that right? 
A That's right. 
Q And the fact that none of this is crossed 
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out, what if anything does that indicate to you? 

MR. MITCHELL: Your Honor, I will object 
to this line of questions as misleading. The testimony 


of the witness has been thathe had a check list of things 
that he was going to do, and occasionally would cross out 
things that -- items that he was supposed to perform. 
What Mr. Feldshuh is referring to now and questioning 

him as to why he did not cross it out is not listed as an 
item for hir to perform, so I think the question is 


misleading in that respect. 


@) Do you understand the question, sir? 
A Yes. 
THE COURT: I don't think the question is 
particularly misleading. Whether it's relevant or 


not is another question, but go ahead. 


A To answer, sir? 
THE COURT: You answer. 
@) Can you answer, sir? 
A The items on page 12 are items that I had to 


do something, and whenever I did them, I scratched them 
off. 

Q When did you scratch that May 12 item off? 
Was it scratched out on May 12? 


A I can't remember. I would assume that it was 
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following my return to Muskegon whenever I perform these. 
I know, for instance, on the one page where it says 

"CAll Wisconsin Motors about the engine and equipment” 
That was aboutthe diesel engine line thatEon had 
developed and had for sale and I called them about that. 


So when I called them I scratched it out. 


Q What about at *he bottom of page 12 on the 
righthand side. Would you read what was crossed out 
chere? 

A Let's see number one, "They will call off 


588 units or sets of material. Two, will set up with bank 


to disburse the funds. Jim will send a letter confirming 


that it is set up with Bank America to pay us first." 


Q Is that first? 

A First, f-i-r-s-t. 

0 That is not the word "fast," is it? 
A First, f-i-r-s-t. 


THE COURT: What are you reading now, 13? 
THE WITNESS: The 12th, sir. 
MR. FELDSHUH: The 12th, your Honor. 
A First. 
Five -- excuse me, that's three -- 
"Jim will let us Knwo about if they need someone from TCM 


to go to St. Louis.” 
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@) Now, sir, is it your recollection that you 
crossed this out after you returned to Muskegon? 

A Some of this here was crossed out when I made 
the notes on that one exhibit where we had about a paae and 


a half of notes. 


@) Is that one that was deted May 12? 
MR. MITCHELL: Plaintiff's Exhibit 2, Mr. 

Feldshuh. 

A They were handwritten notes that we left 
at Eon 

9) This word, as youv say, is "paid first." 

A First. 

0 Now, you wrote this memo, Plaintiff's Fxhibit 


2 in evidence, on May 12, the date it bears? 

A On May the 12th, and we presented it to the 
meeting that we had with Mr. Anton, Leonard, Cc!eman 
and myself. 


Mr. Anton saw this? 


A Yes. We gave Mr. Leonard a copy of it. 

Q But did Mr. Anton see it? 

A Yes, sir. 

Q Did you see Mr. Anton looking at this 
paper? 

i Yes, sir. 
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2 Q Now referring to Plaintiff's Exhibit 2 in 
3 evidence. 
4 


Upon your return to Muskegon, you did have 


your daily timer with you, did you not? 


A That is right. 
7 Q And you did consult with it, did you not? 
8 A That is right. 
9 Q You also, did you not, have a coyp of your 
10 May 12, 1971 notes? 
ll A I would -- yes. 
12 

A Yes, yes, I am sure I did. 

THE COURT: When you say you are sure you 


did, you’ have no recollection, but vou presume vou must 
have? 

TEE WITNESS: I must have. We couldn't 
find it in our file later. 

THE COURT: I have always noted that when a 
witness says "I am sure“ that means he is not sure. 

THE WIINESS: Because I wrote the May 12th -- 
excuse me, May 13 letter and some of the stuff there 
was included in it. 

THE COURT: So you must have had it? 


THE WITNESS: Right. 
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Q At any rate, you certainly had your timer? 
A That is right. 
‘@) When you wrote this letter of May 13, 1971, 


now referring to Plaintiff's Fxhibit 6 in evidence, 
your Honor, looking at the first paragraph, it is the 
fact that the first paragraph refers to the hank account; 
is that right? 

A That's ric . 

19) Now, sir, is there any statement in there 
with regard to Teledyne being paid first? 

x No, it says there which will he 
used to pay the TCM invoices. 

MR. FELDSHUH: I respectfully call that to 


your Honor's attention. 


(Handing to the Court) 


MR. FELDSHUH: That is paragraph 1, your 
Honor. 
THE COURT: Paragraph what? 
@) Sir, on the May 13 entry, there is a reference 


here, "His man will take a set of parts, go Walterboro." 
Is that a correct reading of your handwriting? 

A That is right. 

@) What set of parts were you talking about 


and who is the "his" man? 
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A "His man" was not identified. A set of 


parts was for the 1.5 kw. 


Q When you wrote "his man" do you have a recollec- 


tion now as to whom you were referring? 


A % said the man was not identified. 
THE COURT: "His man“ means Leonard's I 
assume? 
THE WITNESS: Leonard's. 
@) Does “his" mean Leonard's? 
A Yes, I am sorry, Leonard's. 
Q So it was Leonard who was going to send a man 


down to Walterboro with a set of parts? 

A That's right, and I think I testified to the 
same fact yesterday. 

Q I don't remember. Sorry; I don't remember 
that. 

Sir, on May 12, 1971, you did sign a copy, 
a duplicate original of the purchase order? 

A I signed an acknowledgement copy. 

0 An acknowledgement. I am sorry. Is that 
on the same face sheet as Mr. Leonard, where Mr. Leonard 
signs? 

A No, it's a -- as I remember, it was the 


last page of the purchase order which was a different 
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color. It just acknowledged that a purchase order had 
been presented and accepted. 

0 You did raad it very carefully, did you not, 
before you signed it? 

A We had read it, yes. 

2) When you say "we" you mean Mr. Coleman and 
you? 

A That's right. 

@) Sir, I now show you Plaintiff's Fxhibit 3 in 


evidence; your Honor, being the purchase order M1257, 
and I ask you to look at the reference side which 
contains printed material. You note some ink circles, 
green crayon circles, some writing in red, what appears 
to be the word "deleted" or “delete.” You see those, 


do you not, sir? 


A Yes. 

(9) Did you write those? 

A T did not. 

Q Do you know how they came to be on the back 


side of this first page? 
A I do not. 
Q Where does this contract go, thepurchase 


order qo? 


A Mr. Coleman took it back to Walterboro with 
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him. 

THE COURT: Mr. who took is back where? 

THE WITNESS: Mr. Coleman. 

THE COURT: Took it back? 

THE WITNESS: To Walterboro. 

THE COURT: Did those notations on it when 
you signed it? 

THE WITNESS: I can't remember whether it 
did or not. 

Q You did as you have testified, you read this 


Exhibit 3 carefully? 


THE COURT: He did not. 
A I said I readit. 

HE COURT: He left out the word “carefully.” 
Q I'm sorry, all right. How many times did 


you read it, sir? 
THE COURT: Did you read the printed stuff 
at all? 
THE Wi'’/cSS: The fine print on the back 1 
did not read. 
THE COURT: I didn't think so. 
Q Did you read the legend on the front at the 


bottom of the front? 


A We read the pertinent data that was typed into 
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2 the purchase order. 
3 THE COURT: Why do lawyers always assume that 
4 laymen act like idiots when they are signing papers? 
9 You have never read all the print in a paper when you 
6 have signed it. 
7 MR. FELDSHUH: But I would read the legend 
8 on the bottom. 
9 THE COURT: Yes, and then you wouldn't go 
10 around and read the fine print. Now come on, use yor 
11 common sense. 
12 9) All right. May I just for the record, vour 
13 Honor, read into the r-cord -- 
“ THE COURT: No, it's in the record. 
15 MR. FELDSHUH: All right. So that we 
16 | can identify the caution on the hottom of the page,it 
V7 | says merely -- 
18 THE COURT: The record is there. That's 
19 an exhibit in the record. You don't have to pay the 
20 stenographer daily rates to reproduce it. 
21 
a | 
m4 
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i 
| 
| 


ge 


—" 


to 


w 


Pes 


mepl 


a 622 


didn't you? 


Rouse-cross 164 
Q Now, sir, you die read the typewritten portion, 
A I said yes. 
Q When you read the typewritten portion on the 


first page, did you say anything to lr. Leonard about the 


terms 


about 


being 


year procurement, 


be paid from the special account. 


appears under the word "Terms." Now, 


terms means in a purchese order, don't you? 


ment? 


under the word "Terms." 


the terms of payment, about a special bank account 


set up fcr the money that would flow from the second 


Q) Sir, I direct your attention to the legend that | 


Q What would the word "terms" mean? 


of payment? 


A As I stated earlier,we had already discussed 


shich would be our own money, and we would 


you understand what 


Let me see what you are talking about. 


Terms can mean many things. 


Was it likely to mean a method or time of pay- 


In a lot of cases it means a number of days to 


after date of invoice. 


Now, look at the legend, che typewritten portion | 


Will you tell u- what that Says, | 
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A It sa: 3 "Net 30 Days." 
Q That meant to you that it was to be paid, the 


generator set was to be paid for within 30 days after 
invoicing; is that right? 


A That is right. 


Q With regard to your conversation with Mr.Leonara, 


it is the fact, as you testified, that American Marc was 
to pay Teledyne after American Marc was paid by the 
government; isnt that right? 

A I testified to the fact that we would be paid 
from the special account that they had agreed to set up 
from proceeds from the second year procurement following 
our shipment. 

Q You understood that to mean that American Marc 
would have to get the payment from the government first 
to put in that account? 

A I understood it to mean that we would be paid 
when they received the money; within, as the purchase 
order says, 30 days net we would he paid. 

Q I'm sorry. I'm afraid you are confusing -- 

THE CouPT: If the government didn't pay them 
within 30 days you wouldn't get it within 30 days. 
That is what he said. 


THE WITNESS : That is not a correct statement 
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166 | 


because they said they would receive the money prior to the 
30 days and that is the reason we agreed to a 39 days’ 
net. 

Q Do I understand that 30 days' ret is different 
from 30 days after invoicing; is that what you are telling 
his Honor? 

A This is 30 days’ net from the date of the 
invoice. | 

This is 30 days' net. Do you know from 
your experience that the government pays within 30 days | 
after the rendition of invoicing to the government? | 

A On our current contracts that we have in my 
company we qet paid every 14 days. 

Q It is a fact that you saw the prime contract 
except for the deletion of the amount of money that 
American Marc was to be paid? 


A That isright. 


Q Would you look in there to see when the govern- 
ment was to pay American Marc? 

A I can't remember. We reviewed the prime contract, 
but T can't rememberwhat it said. 

() Isn't it a fact, sir, that as of May 12, 1971, 
on the occasion of. Plaintiff's Exhibit 3 being acknowledged! 


by you, there is no reference in hereasout any special 
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account; isn't that so? 


THE COURT: I can take judicial notice of that. . 
A This is true, with the exception that there was 
a modification to include that in this contract, in a 


later modification. 


Q Was that Modification No. 9? 
A I can't remember the number. 
Q Let me show it to you. 
MR. FELDSHUH: I am referring, your Honor, 


to Plaintiff's Exhibit 4 in evidence. 
Before I ask you that, could vou tell me, sir, 
when for the first time was a delivery made under this sub- 


contract ? 


A To the best of my recollection, it was the latter 


part of November. 


Q 1971? 
A 1971. 
@) Sir, I show you Exhibit 4 in evidence, and it 


is a fact that this exhibit contains a series of modifica- 


tions; is that correct, sir? Just take a look. 


A That is right. 

@) You have identified it as such on your direct 
examination? 

A Right. 
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Do you recall that? 


Now, looking down at the bottom of these 


modifications do you note a signature? 


A 


Q 


agent. 


MNarc? 


Q 


true? 


Yes. 
Do you recognize the signature? 


I do not myself, but it says, "The purchasing 


And the purchasing agent is someone of American 


Yes. 


Now, Modification No. 1 is siqned: isn't that 


Right. 
“nd No. 2, 3 and 4? 
Yes. 
No. 5? 
Pight. 
No. 6? 
Right. 
Ho. 7? 
Right. 
No. 8? 
Right. 


Now we come to No. 9. No. 9 is not signed; is 
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that correct? 

A This is a copy and not the original. 

Q Where is the original? 

A I have no idea. 

Q Doesn't the original of a purchase order go to 
Teledyne; isn't that the fact? 

A This says this is the acknowledqment copy and 
it is not the vendor's copy. 

0 I just asked you one question. You understand 
that these papers were produced from the Teledyne files; 
is that correct? 

A Yes. 

Q Now, I ask you, sir, isn't it true that the | 
original of Modification No. 9 would he in the Teiedyne 
files in the usualand regular course of business? 

nh I would assume so. 

Q Now, sir, this is the one modification to which 
you were referring as to the special account; is that 
right? 

IN That is right. 

0) And it bears the date of October 11, 1971; 
that is correct, isn't it, sir? 


A Right. 


0) Now, I ask you, sir, to look at this exhibit 
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2 and tell his Honor whether there are any words in it that | | 
3 say that Teledyne is to be paid first. | 
4 THC COU. T: Don't ask the witness that. 
5 Let me look at ic. 
6 MP. FPELDSHUH: May I call to your attention that 
7 I believe there is nothing in there to that effect. | 
8 TIF COURT: Nothing in there about payment of 
9 any time, first,last or -- wait a minute. I see something 
10 on the next pare. I said there is nothing in there, but 
il I will say that if I read this I would assume that is what 
12 it meant. 
13 MR. FELDSHUH: ut the point °° that, your Honor, 
14 is to show that there was no siunificance. 
15 THE COURT: I see, but that is not what you asked 
16 him. You asked him about the first. I am reading it and | 
7 I would assume that it meant they get paid first. 
18 MP. PELDSHUH: I wanted to call your Honor's 
19 attention o the other ones which were signed off by the 
20 American Mare representative. This one was not. 
21 THE COURT: If you are talkina about no signature 
22 don't talk about first. 
a MR. FELDSIHUIM: No, the areas are no signature 

2 2A and also no reference to first. 
THE COURT: 
2 25 


I understand the no signature point. 
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On the “first” point if I read that, that is 
what. it means to me: they were getting paid first. 

The word “first” as I read that, to me it means that they 
will ‘t paid first. 

MR. MITCHELL: Perhaps I can help you with 
something, Mr. Feldshuh. Ir our files we have a Xerox 
copy of a signed Modificatic No. 9. 

Mm. FELDSHUI!: I don't know where it is. 

I am only taking what you have produced yesterday, tt.at 
is all I can tell you. If you had a signed Xerox No. 9, 
I wish you had made .t available so I wouldn't have gone 
through all of this. 

THE COUPT: If you wanted to point out there 
was no signature, why didn't you point it out without takind 
him through 20 minutes of preliminarv? 

MR. FELDSHUH: Your Honor said you interpret 
this purchase order as meaning payment first. If your 
Honor were correct in that interpretation, the fact 
that there was no signature on that -- 

THE COURT: Why waste 20 minutes leading up to 
the fact that there is no siqnature? Why don't you say 
there is no signature on this and then gom to your next 
question. What difference does it make that all the 


others were signed? You are making the point that there 
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is no signature. That point could have been made in 
one minute or one-half minute. Why waste 20 minutes 


on the subject? 

. MR. FELDSHUH: I'm doing that, your Honor, to 
show, if it please the Court, the practice of signing 
these things. 

THE COURT: You could have done it by saying: 
"I call your attention to the fact that all these are 
signed except the last one." That would have finished it. 
You didnt have to go: o. e Be he Sela. Poems 74 
You've been watching too much Television. 

MR. FELDSHUN: Your Honor, I will try to mend 
my ways and not watch Television any more than I have 
heretofore, which is pretty much zero. But I'm sorry 
if your llonor disagrees with the method. 

THE COURT: _ is very annoying to sit here 
for ten minutes and finally come up with an obvious 
thing that could have been said at the beginning: 

There is no signature on this document. That is either 
siqnificant or it is not significant. [It doesn't 
become any more significant by building up to the thing 
for ten minutes. 

MR. FRLDSIUN: Very well, your Honor, I will 


do the best I can. That is what I am trying to do. 
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THE COURT: Okay,I'm sure you are. 
BY MR. FELDSIIUI: 
@) And your discussion with Mr. Leonard and upon 


the submission of Teledyne's invoice for units shipped to 


the government,what was American Marc to do? 

A I can't answer directly to that question because 
after the deal was negotiated the responsibility for the 
administration of the contract was turned over to Contract 
Administration and Finance and Mr. Coleman. 

() But in your experience you do know that in 
order to get paid from the government you've got to 


requisition for payment, do you not, or invoice the 


government? 
A What happens on all normal government contracts 
there is a DP 250 that is signed hy the government 


accepting the product and that is what is used for the 


contractor to receive payment along with invoice. 
0 Before the DD 250 is issued by the government, 


does the government inspect the article? 


(| eee 


A Yes, thev do. 


() Do you know from what happened with regard to 


this subcontract what the practice was from the point of 


view of calling for an inspection? 


A There was, 


in the beqinning of the contract, 


SOUTHERN OIS11 ICT COURT REPORTERS, U.S. COURTHOUSE 


FOLEY 


‘QO ARF NEW YURK NY 


CO 7 4560 


to 


ee eeeeeleEeaaaeeEEeEeEEeEeEeEea=EeeEeeee__ee_l_lelel_ee______ 95888 


® 292 174 


cpll Rouse-cross 


as best my memory recollects, there was a government 


inspector that was called from another town to come there. 


9) To come where, to Walterboro? 
A Yes, to Walterboro. Then right after the 
contract was started there was a resident inspector 


stationed at Walterboro. 


Q And after a unit was ready for shipment, he would 


then cause the inspection to be made; is that the way it 
would work? 
A When the unit was accepted at final inspection 


and ready for shipment. 


9) Anc that would be done at Valterboro? 

A It would be done at Walterboro. 

Q After the first few days or after some time? 
h Yes. 


THE COURT: Did he inspect every new unit? 

THE WITNESS: Yes, sir. 

THE COURT: Not just the first run? 

THE WITNESS: He had to sign off the ND 250 for 
every unit or every lot. There could he 50 ona lot 
that he could sign. 

Q When he had completed his inspection, then I 
take it the unit would be shipped? 


A Not necessarily. 
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Q Let it not be shipped, then. When would you 
invoice? 

A The invoice would be cut at the time that the 
DD 250 was signed and, as I remember --- this is the best 


of my recollection -- 
9) ‘Who would know more adequately than you - 


“Mr. Coleman? 


A Mr. Coleman would. 
@) Because I dont want to waste your time. 
MP. PELDSHUH: Thon I will ask Mr. Coleman 


about that,your Honor. 


Q At any rate, papers had to he sent to American 
Marc 

A That is right. 

Q -~- in California, and then American Marc would 


have to turn around and sendsome kind of paper to the 
government or to the disbursing agent, whoever is going 
to pay the money? 

A i think that is the way it worked. Mr. 
Coleman can tell you exactly. 

v) And you are not sure whether this would take 
30 days or 10 days or 14 days or any number of days? 

A Well,I can't guarantee you, but I'm sure 


it didn't take only a matter of a few days. 
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Q To gzt the papers to Los Angeles; right? 

A Right. 

Q And then send it on and get paid from the govern- 
men*? 

A That is right. My best estimate is that it 


would only take a matter of a few days. 
Q And you have had that experience? 
A Yes,sir. 
THE COURT: You say that is different than 
trying to get books for the library in the courthouse. 
THE WITNESS: I have to say, sir,the government 
pays very faat on government contracts, very fast. 
Q Mr. Rouse, you testified that you saw Mr. Anton 
for the first time on May 12, 1971. No you remember your 
testimony, sir? 


A That is right. 


Q) If I recall your testimony, it was about noontime 


that you did see him? 

A Approximately around 12 o'clock. 

@) Did vou see him at the office of Mr. Leonard 
in Ios Angeles? 

A As I testified, we went from the International 
Hote) to American Marc. 


@) When you say “we," do you includ: Mr. Anton? 
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A Mr. Leonard, Mr. Coleman and myself. 
THE COURT: That is where you met Mr. Anton? 
THE WITNESS: No, Mr. Leonard brought Mr. 


Anton to the International Hotel in his car and we met 


him at the door and we went to the American Marc facility. 
THE COURT: He was never in the hotel, you met | 
him at the door? 
THE WITNESS: That is right. 
O During the course of that journey from the hotel 


to the office you didn't discuss anythina of substance 


about this contract; is that r t? 
A It is only a matter of a few blocks. 
@) When you arrived at Mr. Leonard's office, did | 


you sit down with Mr. Anton and ?ir. Leonard? 


A And Mr. Coleman, yes. 

2) And Mr. Coleman. The four of you sat togeth-| 
er? 

Py Yes. 

O Would you tell his llonor what was the course of 


the discussion and who said what? 
N Well, I can tell you generally what we did. 
THE COURT: Was it around a table or how did 
you sit? 


THE WITNESS: We were sitting in the office. 
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were sitting around the desk. 


THE COURT: Who was hehind the desk? 

THE WITNESS: I can't remember whether it was 
Mr. Leonard or ~-- IT think it was Mr. Leonard. 

THE COURT: Was it his office? 

TUF WITNESS: Yes, I think it was his office. 

THE COURT: To the best of your recollection he 
was sitting behind the desk? 

THE WITNESS: Yes. 

THE COURT: The three of you were in front of 
him? 

THE WITNESS: And around the desk. 

THE COURT: The way you would sit in somebody's 
office when he is behind the desk, to the best of your 
recollection? 

THE WITNESS: Yes. 

BY MP. FELDSHUII: 
9) At that time had you seen Plaintiff's Exhibit 3 


in evidence, the purchase order, 


and M1257, 


178 


Exhibit 3 in 


evidence? 

A Mr. Leonard gave us the purchase order at that 
time. 

@) When he gave vou the purchase order did he give 
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you all the sheets that appear on Exhibit 3 here? 
A He gave us everything. Of course, there was 
no modifications at the time, but he gave us -- this is 


what he gave us. 
THE COURT: He gave you what you are holding in 
your hand? 


THE WITNESS: Yes, pivue <-- 


THE COUPT: What you now hold in your han’ also 


includes a sheet which is separately attached and is 
different from all the other sheets? 
THE WITNESS : That is right. 
0 With reyard to this purchase order, was there 
a discussion then with Mr. Anton or in the presence of 


Mr. Anton as to what this contained? 


A In general what happenec, I very hurriedly read 


it. Mr. Coleman read it. And then Mr. Leonard was 
telling tir. Anton, roughly, about the price of some of 


these things. 


Q Was there a discussion ahout the last page which 


has the word "attachment"? 


I These are changes that we had requested in the 


purchase order and we read those to he sure they were in 


there. 


THE COURT: Was there any discussion, he wants 
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to know? 

THE WITNESS: The discussion was from the 
standpoint between us and Leonard and was that you have 
included these per our request, something similar to that. 

@) Was there reference to these changes in your 
Naily-Timer, these requested changes? 

A We @iscussed the purchase order as one item. 
The next thing we discussed was, in general, the agreement 
that we were going to sign at the lawyer's office, the 
general -- the purchase price of the inventory, purchase 
price of the tooling and the unit price and how we were 
going to split off the material, so there was a qeneral 
discussion about that. The third thing that we discussed 
was the handwrittenrotes that I had, that page and a half. 
I don't know what exhibit it was now. 

@) Yes. I think we know what you are talkino 
about. 

MR. VARY: Exhibit 2d; 

A At which time everybody agreed that in general 
this is what we had agreed to and "ir. Leonard asked for 
a copy of it. 

THE COURT: It is Exhibit 2, the handwritten 

notes; is that right? 


MR. FELDSHUN: Yes. 
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a 
tir. VARY: That is correct. 
' 
THE COUPT: All riqht, we have it identified. } 
Q Now, you were referring to Exhibit 2 when you 
said you discussed the handwritten notes. 


I We would discuss this also. We spent some time 


with Mr. Anton discussing with him our concern about getting 


payment. 
THE COURT: About what? 


THE WITNESS: About aetting payment. And we 


L- 


talked to him about setting up the new special hank 


account 


and that we wanted to be sure that they und stood that 


the money that would be coming from the aovernment, the 


second year procuremer belonged to Continental "“fotors 


and we should be paid from that account, and also that if 
there was any residual money, then that would revert back 
| 


to fon. We wanted to be sure that Mr. Anton knew this, 


being the president of Fon. 
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9) What did Mr. Anton say, if anyc: q? 
A Mr. Anton agreed, and he so instructed Mr. 


Leonard to go ahead and set up a special bank account. 

(9) Do you know -- 

MR. FELDSHUH: Vay I take that, your Honor? 
THE COURT: Yes. 

QO Do you know where the attachment to the pur- 
chase order was typed? 

A This was typed, I believe, in Mr. Leonard's 
office. 

Q I see. 

At any point in time did you ask Mr. 
Leonard in words or substance to include in that attach- 
ment a reference to the special bank account? 

A I did not, sir, because the aareement was 
that I would write him a letter confirming our aqreement 
on the other subjects the following day. 

Q When you say the other subjects, what 
subjects, other than -- 

A Well, as in here and as denoted ir mv letter 


of May the 13th. 


(a) Letter of May 13? 
A Right . 
0 Was there any reason why you didn't include 
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that in the frurchase order? 
A Yes, there was a reason, because at that 


time we had a gentleman's agreement, we trusted them, 
we believed in what they told us; and they told us that 
they would do it and I explained that we would send a 
letter agreement confirming that. 

'@) At the time the purchase order was discussed, 


was there revealed to you the man in St. Louis who 
was handling this particular contract? 


A You mean the contracting officer? 
Q Yes. 
A There might have been, hut I can't remember 


the man's name. 

0 Do you remember, does the name Charles Unser 
refresh your recollection? 

A It does, but I am not sure that I remember 
his name from that meeting, though. 

Q Later on you did learn, did vou not, if it 
wasn't at that meeting it was some other time, you learned 
that Mr. Unser was the officer in St. Louis in charge of 
this particular contract? 

A I would have to say yes. 

THE COURT: You say Unser was an officer. 


Was he an officer of hte United States Army? 
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MR. FELDSHUH: Of the United States Govern- 


ment. 
Q What was his title, if you remember? 
A I can't remember exactly. 
@) But he was an employee of the mobility | 


command in St. Louis, as far as you know? 

A As far as I know, yes. 

0 Now, sir, Teledyne had an emplovee whose 
function was to be in communication with the government 
with regard to government procurement of products, 


etc., wasnt there such a person? 


A This is right. 

9) And his name was Mr. Bob Turley, if you 
remember? 

A Turlev? No. 

0 T-u-r-1l-e-y? 

A No. 

2) In May of 1971 who was the gentleman? 

A Are you speaking about Continental Motors 


at this time, Teledyne Continental Motors? Because this 3s 
the company that held the subcontract. We had 

several people in our contract administration, people 

who were -- in that department that had that responsi- 


bility. 
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QO Was there anyone -- did you ever hear of the 


name of Mr. Turley? 


A Mr. Turley was in our corporai office. 

Q Ts that the parent company? 

A Parent company, yes. | 

(@) What was his title? | 

A IT really can't tell you what his job is. | 

Q Were you ever in contact with him at any 
time? | 

A Not myself, io. | 

@) With regard to your contract administration | 


people in Cont:nental Motors at that time, did you ask 
any of them to contact the officer, purchasing officer 
in St. Louis with regard to this contract? 


A The anwwer is-~-no because when I returned, 


I returned all the documentation over to the proper 
people within our company, and then they went ahead and 
did what they should do. In otherwords, if they cont icted 
them they contacted them and so on and so forth, but I 
didn't instruct anybody to contact them. 

‘@) Wouldn't these contacting people report to you 
with regard to this particular contract and it progress? 

A The answer is no. 


THE COURT: Mr. Rouse, just a suqgesticn, if | 
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the answer is no, stop there. 


A Okay. 

@) How long did this conference take in Mr. 
Leonard's «tice on May 12? 

A I would say approximately one and a half 
hours. 

Q And then did you go to lunch or what did you 


do, if anything? 

A Mr. Leonard, Mr. Anton and I drove to 
downtown Los Angeles, and as I remember, we had a hamburger 
and then we went to the lawyer's office. 

(e) You testified that Mr. Coleman left at 


about that time, after this conference. 


A That is right. 

Q And he did not go tothe lawyer's office with 
you? 

A That's ‘right. 


THE COURT: Did Mr. Anton go to the lawyer's 
office with you? 


THE WITNrOS: Yes, sir, he did. 


Q Was Mr. Walper in the room at all? 
A Mr. Walper was not in the meeting. 
0 Do you know if Mr. Walper was seen on the 


premises by you? 
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A Mr. Walper was on the premises and he took 


Mr. Coleman back to the airport. 


Q Did you ask Mr. Walper to take him back? 
THE COURT: Take who back? 

@) Take Mr. Coleman back to the airport. 

A I can't remember who asked Mr. Walper to 


take Mr. Coleman back to the airport. 


Q But it is the fact that Mr. Walper did not 


present? 
A As far as I can remember, no. 
2) During the course of the conference was 


| 
participate in this conference at all where Mr. Anton was | 
there any discussion about Mr. Walper's position as a 
finder? 

A During the conference, we did review with 
Mr. Anton how we come to know about the subcontract. 

Q What did you say to him? 

A And as I remember, I told him roughly *t had 
happened, that we'd be contacted by Mr. Walper 
per Mr. Leonard's request, and he had requested that < 
we come out, which we'd done; and then we had negoti. ed 


a contract and so it was kind of just a summary, you might 


say, Of what had happened. 


a) Did you state or did you hear anyone tell 
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Mr. Anton in words or substance that the price of 
$360 was fixed provided that Walper was paid? 

A Yes, we told Mr. Anton that, that we had 
agreed on a pirce of $360 provided that Mr. Walper 


was paid a $5 commission. 


12) By Teledyne? 

A By Teledyne, right. 

Q You said that to Mr. Anton? 

A That's riqht. 

9) Did Mr. Anton make any comment about that at 
all? 

A Mr. Anton, as I can remember, was very 
pleased with the total arrangement. He was very pleased 


that our company was acceptable to take on the contract, 
he seemed to be very pleased with the price, and really 
what he wanted was the contract to be finished and you 
know in a respectable manner. 

a) Mr. Anton didn’t say anything about his 
concern that Mr. Walper get paid, did he? 

A None whatsoever. 

Q His comment with regard to Mr. Walper, 
was that just a passing comment? 

THE COURT: Which comment? 


Q The ocmment that's $360 provided Walper gets 
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A No, it was stated just as that and I wouldn't 


— 


say it was a passing comment. 


0 I see, and Mr. Anton didn't react to that 
at all? 
A None, no. 
QO Did you make any phone calls during the con- 


ference to any other employee of Teledyne, now referring 


to the conference when Mr. 


Anton was present? 

A I did not. 

Q Did you tell anyone at Teledyne that you 
were going down to the lawyers 


who represent American 


Marc with regard to signing an agreement | 


A You mean that day? 
10) That day or any day. 
A I can't recall whether I talked to anvone or 


not. I probably might have talked to someone in my office 
like my secretary or someone like that. 
Q I'm sorry, excuse me. 


A We did not know we were going to go to the 


lawyer's office until the afternoon of the llth. 


Q That was the occasion, wasn't it, 
afternoon of the llth, when you spoke to a Mr. Kotts? 
A No, it was the -- I talked to Mr. Kotts on 
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the evening of May 10 the first time. 
THE COURT: Which one was Mr. Kotts? 
MR. FELDSHUH: Mr. Kotts was the in-house 
counsel, your Honor. 

A And then I alsotalked to him the following 
morning, the morning of the 11th, when we drew up the 
agreement that was eventually siqned. 

@) When you say when you drew up the agreement, 


are you referring to those drafts that you testified to 


yesterday? 
A That were typed, ves, that were rough. 
(9) The first draft and the second draft. Did 


you read those drafts to Mr. Kotts? 


A You mean after we finished? 
Q Either after or -- 

THE COURT: He dictated the drafts he said. 
A Mr. Kotts dictated the drafts to me and I 


took them down in longhand. 


@) So that was Mr. Kotts' product? 
A That's right. 

2) That draft? 

A That's right. 

QO I see: 


After you got the first draft back, you then 
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had a second draft prepared? 


A Because there were so many typing errors 


in the first draft. 


Q So it was a typo situation, typing errors? 
A Yes, terrible. 
0 Weren't changing the substance of what Mr. 


Kotts said? 
A That's right. 
THE COURT: Do I understand that the final 
contract is typed by defendants' lawyers was substantially 
what Mr. Kott had dictated to you? 


A Just exactly. 


Q In the course of your discussion with Mr. Kotts, 


didrt you tell Mr. Kotts about the special account? 

A Yes, I told him that -- excuse me -- yes, I 
did tell him I'd talked to Mr. Lewis in the afternoon of 
the 10th. 

Q You told Mr. Kotts that you spoke to Mr. 


Lewis, I see. 


A I told him that the D&B, the results of the 
D&B. 

Q Youtold this to Mr. Kotts? 

A That's right. 

oO And you also told him about the special account? 
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2 | A That's right. 
3 | Q Did you say to Mr. Kotts that with regard 
4 to the special account that will be a gentleman's 
5 | agreement? 
6 | A No, I told Mr. Kotts this would be a letter 
7 agreement which we would send to sian later. I didnot 
8 | want to interject that at th- time. 
9 | 9) You said that to Mr. Kotts? 
10 | A That's right. 
1] THE COURT: Why didn't you want to interject 
\ it at thattime? 
3 | MR. MITCHELL: Your Honor, excuse me, at this 
14 


point, we have been getting very close to what I consider 


15 | an attorney-client privilege problem. Mr. Kotts is 
16 the in-house counsel for Teledyne-Continental Motors. 
| 
17 Mr. Rouse did call him with reference to a matter in the 
18 course of business of Teledyne. I have not objected 
19 to questions as to -- preliminary questions of what Mr. 
20 Rouse said to him. 
21 THE COURT: This of course is your client's 


privilege and you have a right to assert it, but I have a 


right to draw inferences from the fact that you assert 


at. 


MR. MITCHELL: Well, that may be, your Honor, 
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but I would still -- 
THE COURT: You want to assert it? 
MR. MITCHELL: I will make the objection. 


THE COURT: All right. 


MR. FELDSHUH: You are sustaining the objection 


I take it? 

THE COURT: Yes, I sustain the objection. 
I draw inferences from the fact that he doesn't 
want to get on it. My inference is thatit would he 
helpful to your case if you were allowed to explore it. 

MR. FELDSHUH: I understand Mr. Kotts wil] 
be a witness. 

THE COURT: He will have the same problem. 

MR. FELDSHUH: I am sure he will. I will 
have the same problem. 

MR. MITCHELL: Your Honor, I take it I will 
have an opportunity at some later date to make an 
appropriate response to your Honor's comment as to the 
inference that can be drawn from the invocation of a 
privilege like that, in my opinion, your Ilonor, cannot 
be utilized. 

THE COURT: I think you are quite wrong on 
that. 


MR. FFLDSHUH: So ado J. 
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MR. MITCHELL: I would like an opportunity, 


your Honor. 


THE COURT: You certainly will, but I 


don't give you much hope of success of provii::it because 
it's your privilege, it's not a Fifth Amendment privileze, 
it's a privilege of the Court of appeals, and if the 
Court of Appeals assets it then the only inference 


I can “raw is that there is some purpose in asserting 


a8. 
I assume you don't assert it to prove that 

you went to law school and know about it. I assume | 

you have a purpose for asserting privilege. I assume 

you don't want me to hear what was said. The only assump- 


tion I can draw is that it would be harmful to you. 

MR. MITCHELL: I think, your Honor, that would 
vitiate the privilege. 

THE COURT: It doesn't vitiate it at ali. 
The lawyer's privilege hasn't got all this Fifth Amendment 
thing on it. The lawyer's privilege is a very simple 
privilege, and if it is recognized that the client 
doesn't waive it, I am a human beinq, and if you tell 
me you don't want me to look in the book, I have got to 
assume that looking in the book would be harmful to you. 


Otherwise you'd want me to look in the book. 
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MR. MITCHELL: Well, you Honor, may I do 
this then: I would like to have an objection, I would 


like to -- I will allow Mr. Feldshuh to qo into this, but 
I would like to preserve my position so that I may later 
move to strike -- 

THE COUkKT: That is al] right. 

MR. MITCHFLL: -- on that qround. I just 
do not want to waive the invocation of the privilese 
at this point. 

THE CCURT: All right, you mav answer 
without prejudice to a motion to strike. 

You can go ahead and ask ahout that. 

MR. FELDSHUH: Your Honor, of course, on the 
motion to strike later on -- 

THE COURT: You will arque that when it 
comes. 

MR. FELDSHUH: When we come to it. T just 
want your Honor to know I have a different view on that. 


THE COURT: IT assume all lawyers have different 


views. 
MR. FELDSHUH: Quite right, sir. 
0 Mr. Rouse, after you spoke with Mr. Kotts, 
as you have testified, you stated that vou took down 


and wrote on this piece of paper which one constituted 
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the first draft that you identified; is that right? 

A That's right. 

0 And as I understood your testimony, what vou 
were putting down on that paper is what you heard 


from Mr. Kotts, is that right? 


A That's right. 
THE COURT: Naturally. 
a) Now, sir, with respect to the second draft, 


the corrected one, the typos heing eliminated, was thet 
done in several copies? 

A I can't remember whether it was or not. TI 
just can't remember. 

@) Do you recall your testimony that when the 
second draft was finished, you gave a copy of that 
draft or the draft to Mr. Leonard? Do you remember that? 

A That's right. 

O This was after another public stenographer 
had done that second draft? 

A That's right. 

@) You knew, did you not, that Mr. Leonard was 


going to take that draft to American Marc's lawyers? 


A That's right. 
‘e) Did you report that fact to Mr. Kotts? 
A I can't remember. 
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THE COURT: Let me interrupt. Why did you 
not want to bring up at this point the auestion of the 
special account? You said you didn't want to bring it 
up. Why not? 

THE WITNESS: You mean -- I don't understand 
your question. 

THE COURT: You said in ancwer to Mr. 
Feldshuh's question that -- he pointea out thzit there 
was nothing in this draft about the special account. 

THE WITNESS: See, really, sir -- 

THE COURT: You said you didn't want to 
bring it up at this time. 

THE WITNESS: Really what I c?lled Mr. 
Kotts about was the basic agreement that we had that 
we wanted to sign and the general points in that coverina 
the sale, the inventory-vand the tooling and stuff like 
that; and that was an agreement all by itself. 

THE COURT: Why didn't you want to put in 
this part about the special account? 

THE WITNESS: T guess there was no special 
reason other than what I wanted was the one aqreement 
right hten; because again we felt that we had this worked 
out on a special accecunt, and that it would he covered 


in the following letter which there were several items 
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- that I covered in that May 13 letter that were not in “f 
4 the agreement itself. | 
4 | MR. MITCHELL: Your Honor, I think there is a | 
5 little bit of lack of clarity here. The agreement that 
6 | I understand Mr. Feldshuh is questioning on which 
7 went through several drafts is I believe the agreement that 
8 is now Plaintiff's Exhibit 5 in evidence, which relates 
° only to the inventory. 
10 | THE WITNESS: That's right. 
ll MR. M_"CHELL: It's not the agreement which 
12 was covered in the later letter. Tt's not the purchase 
13 order. It's the inventory sale. | 
“ THE COURT: ‘That's right. 
15 MR. FELDSHUH: May I point out too, your 
16 Honor, that that exhibit right in its recitals and preambles 
7 | that agreement ma-es direct reference to the purchase order, 
18 by direct reference. 
19 THE COURT: There wouldn't be any purpose 
~ in buying inventory unless there was going to he a 
21 purchase order. 
2 THE WITNESS: That's right. 
a MR. FELDSIUH: Yes, absolutely right, sir. 
a 9 There-came a point in time, did there not, 
ys) 


Mr. Rouse, when on or about May 25, 1971, vou received a 
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response from Mr. Leonard with reqard.to the bank 


account, and his agreement as to the items set forth 


in your letter of May 13. Do you recall that occasion? 
A May I see it, please? 
2) Just one second I will getit for you. 
THE COURT: Mav 25? 
MR. FELDSHUH: Yes, your Honor. 


THE COURT: May 25 was his siqnature on this 


agreement, on this letter. 


MR. FELDSHUH: This is Exhibit 7 in 
evidence, sir. It's an American Marc. 

THE COURT: Dated what? 

MR. FELDSHUH: May 25, 1971. 

THE COURT: This is dated May 25, 1971 also? 


MR. FELDSHUH: Yes. 
As your Honor will note, at the sianoff at 
the bottom there where the signoff is, there is 


a reference to per separate letter attached or something 


of that sort. Can your Honor read that? 
THE COURT: Letter report May 21 attached. 
MR. FELDSHUIH: Yes, May 21 attached. 

I am now referring to the M 21 letter, but Mr. Rouse 


received this letter dated May 25 to which the May 2] 


letter was attached. 
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2 THE COURT: Yes. Do we have the May 21 
3 letter? 
“ MR. FELDSHUH: I am getting the May 21 
5 || letter out now, your Honor. 
6 | MR. MITCHELL: If your Honor please, I am 
7 a little bit ocnfused. What exhibit number is heing 
8 referred to now? 
9 | THE COURT: Exhibit No. 6 has at the hottom 
10 “Acknowledged and accepted per my letter report May 25 
11 attached." 
12 MR. MITCHELL: That is the letter dated 
13 May 13,your Honor. 
14 THE COURT: That is this witness' letter 
15 dated May 13. 
16 MR. MITCHFLL: I see. 
7 THE COURT: It was returned with an 
18 acknolwedgement dated 5/25 “per my letter report May 25." 
19 MR. MITCHELL: I read that May 25. 
20 THE COURT: I read it May 25 too, althouadh 
21 it's not clear. 
22 | MR. FELDSHUH: That's co.-ect, it's May 
3 | 25, your Honor, because I now have the exhibit here. 
24 fe) I show you, Mr. Rouse, Exhibit 8. As 
25 you testified on your direct examination, this is the 
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letter which is referred to in Exhibit 6. Is that 
right? Is that the letter that you received a copy of 
that letter which is referred to? 
A Yes. 

MR. FELDSHUH: Your Honor, IT just ask 
your Honot to note the contents of this letter. 

MR. MITCHELL: Mr. Feldshuh, is this 
Exhibit 8 you are referring to now? 

MR. FELDSHUH: 8, ves. 

THE COURT: All right, this is the letter 
that was in Judge Bauman's footnote? 

MR. FELDSHUH: I believe it was one of those 
that was in the file very definitely. 

THE COURT: It was put out in Judae Rauman's 
opinion? 

MR. FELDSHUH: Yes, Sir. 

THE COURT: All right, I have read it now. 

Any tiie you get a time you want to stop 
we can break for an hour at any time you want to. 

MR. FELDSINUH: This will be fine now. 

THE COURT: You want to stop now? 

MR. FELDSHUN: Yes. 

THE COURT: See vou allat ten minutes to two. 

(Luncheon recess) 


SOUTHERN O'S! (ICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY UARE NEW YORK WY co 7 4sH0 


ee a ee ere 


A 260 seu 


1 lzrl 
2 AFTERNOON SESSION 
1:50 p.m. 
3 
4 RA ROL OD WAYNE ro DS 2 resumed. 
5 CROSS~EXAMINATION 
6 BY MR. FELDSI!IUH: 
7 @) Mr. Rouse, with regard to the purchase 
8 order, when were you supposed to deliver those 4,350 
9 units? 
10 A I can't remember the exact delivery schedule. 
11 Q Were the deliveries to be completed hy June | 
12 of 1972? Or thereabouts? | 
13 A Like I said, I can't remember “1e exact | 
14 delivery dates. I thinx it was sometime in that period 
15 | probably. 
16 | Q I'm sorry? 
17 | A Sometime in that period. 
18 9) Sometime in that period? 
19 A Yes. 
20 Q Sir, as the units were being shipped out 
21 and the invoices were coming into American Merc, Teledyne | 
22 expected American Marc to bill the government, is that 
23 right? 
2A A That's. right. | 
25 @) And upon receiving a payment from the government 
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you testified, did you not, that the invoices of Teledyne 
were to be paid and if there were anv, and I think 


you used the word residuals, do you remember that word? 


A Yes. 

(@) That would belong to American Marc, is that 
right? 

A That's right. 

(a) With reqard to those residuals, vou could 


expect American Marc, and it was your understandina at 
that time, that the residuals could be paid or utilized 
by American Marc for any purpose, is that right? 

Isn't that right? 

A Yes, with one proviso. 

Q We are talking about the understanding you 
had in May of 1971. What was the proviso, sir? 

A There would be -- if they were selling the 
units for more than what they were paving us for 
them. 

‘@) Yes. Well, it was your impression, was it not, 
that they were selling the units to the government for 
more than what you were paying -- than what Teledyne 
was paying? 

A 


We had no reason to actually know, hut we 


Suspected that. 
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2 THE COURT: You pretty much have had a notion 
$ of that. 
4 THE WITNESS: Right. 
° 0) So with respect to the contract, the sub- 
| contract being performed and it was going on, vou did expect 
7 : . 
that there would be residuals, right? 
8 
A Yes. 
9 | 
| (9) Please say yes, if you mean it. Don't shake 
10 | | 
your head. | 
] 
uN With respect to those residuals, American 
12 
Marc could use those residuals as it chose, right? 
13 
A yes. 
14 Ec : : 
2) So that when you used the word first in 
15 
your notes, you expected that there would be others 
16 ’ , , 
| who would be paid out of the monies received from the 
17 : . 
government, is that right? 
18 P ee ‘ 
A Answer with wualification. 
19 . , 
Q Could you just answer yes or no at this 
20 3 se , 
stage and I will ask you for your qualification. 
21 ’ . 
Jen*t that cicht, six? 
22 
A Yes. 
23 ~ os 
Q So that upon the occasion of, and with regard 
24 ; , 
to this special account to which you referred in the 
25 


Bank of America, you knew and it was your understanding 
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that funds in that account could be used for other 
purposes than paying Teledyne, is that right? 
Isn't that the fact? 

A Only the residual amount. 

Q Okay. So thatwhen you used the word 
"first" in your notes and in your daily timer, vou knew that} 
that special account would be used for purposes other than 
paying Teledyne? Isn't that right, ves or no? 

A Provided that if they received more mon::y 
than what they were selling them to us. 

O And you expected that they would receive more 
money ? 

THE COURT: I think you established that. 
MR. FELDSHUH: Okav. Thank you. 
‘@) Mr. Rouse, you testified this morning, 


and correct me if I am mistaken, I believe this was your 


testimony that at the conference when Mr. Anton came 
on May 12, 1971, and in Mr. Leonard's office, you took 
out your handwritten notes and those handwritten notes 
were either given to Mr. Anton or read to him but he 


became aware of those handwritten notes, did he not? 


A Which notes are you referring to? 
QO I am now referring to Fxhibit 2 in evidence. 
A That is right. We reviewed themand as I! 
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said before, Mr. Leonard asked for a copy and a copy was 


made. 
Q And Mr. Anton -- 
A He was present. 
'@) You had this piece of paper or the oriqinal 


of this piece of paper? 
A Right. 
2) In your hand and you were reading from it, 


is that right? 


A Reading or either ad libbing from it. 
@) But Mr. Anton was able to see this? 
A That's right. 
THE COURT: When you had -- how was the copy 


made? Who made the copy? 

THE WITNESS: I can't remember whether he 
gave it to his secretary for her to run a copy or -- he 
had a copy made because the other copy was qiven back to 
us. 

THE COURT: Mr. Leonard had a copy made? 

THE WITNESS: That's right. Right 
there at the facility. 

a) And there was no question, Mr. Rouse, that 
Mr. Anton knew that you were discussing your notes, 


handwritten notes as contained in Fxhibit 2? 
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A That's right. 
Q Mr. Rouse, do you rememher appearing at 


the offices of Feldshuh & Frank on September 26. F972. in 
connection with a deposition that was then being taken 
in this litigation and do you recall upon that date that 


I was asking you questions and you were giving me answers? 


A That's right. 


THE COURT: I take it you don't remember the 


date but you accept that date? 


THE WITNESS: That's right. 


9) Upon that occasion? 
A Yes. 
MR. FELDSHUH: Your Honor, for vour I!onor's 


convenience here is the original deposition of Mr. Rouse. 
THE COURT: As a personal favor to me, don't 
ask him does he remember this question and does he 
remember that answer hecause if he is lying through 
his teeth, he will say yes and he obviously doesn't. So 
just call his attention to testimony he qave and ask him to 
explain it if you want him to. 
MR. FPELDSHUH: I will just do that. T 
won't do any preambles, your Honor. 
THE COURT: All lawyers aet up and say, 39 


years aqo, do you remember this question, do vou remember 
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this answer and the witness in a loud resounding voice 
says yes. Why the U. S. Attorney sits back and doesn't 
prosecute for perjury, Iwill never know. 

MR. FELDSHUH: Okay, your Honor, thank you. 
I have to make that submission to another judge when I 
am before him too, your Honor. 

Your Honor, would yo kindly direct your 
attention to page 31, please. 

THE COURT: What line? 

MR. FELDSHUH: Pace 31, your Honor, starting 


at line 9, pleaes. 


THE COURT: All riqht. 
@) The question on that occasion was as follows: 
"0 When you say ‘everything was reviewed,' are 


you including items 1 through 5 as the same apnears on 
Defendants’ Exhibit C for identification?" 

MR. FELDSHUH: And may I , for the record, 
your Honor, Fxhibit C was the daily timer. 

THE COURT: I see. 

0 sag Yes, sir, with the exception at that time 
they were in general handwritten notes, they were not 
typed." 

Sir, with regard to the general handwritten 


notes, those are the handwritten notes to which vou have 
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just referred, is that right, Exhibit 2? 


A That's right. 

Q "0 Whose handwritten notes were they in? 
"A They were mine. 

"OQ Did you furnish any copy of those notes to 


Mr. Anton at thattime? 
=a No, sir. 
"0 Or to Mr. Leonard? 
"A I can't remember whether we left the copy 
of the notes or not. 
"0 But you do have a definite recollection that 


you didn't furnish it to Mr. Anton, is that right, sir? 


rah IT am fairly p-sitive we didn't." 
MR. MITCHELL: Your Honor, at this point 
I would like to have a clarifying point. Mr. Feldshuh 


has said Defendants' Fxhibit C on thatdeposition was the 
daily timer but it appears not to be the day timer but 
a photostat of a letter on Teledyne Continental Motors 


Stationery dated May 13, 1971. 


MR, FFLDSHUH: All right, I stand corrected. 


I thouqht 1 through 5 meant the day timer. 


MR. MITCHELL: No, it's 1 through 5 on that 


letter. 


MR. VARY: Items 1] through § of the letter. 
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THE COURT: The letter being -- 
MR. VARY: May 13, your Honor. 


THE COURT: Being Exhibit 6? 


MR. MITCHELL: Exhibit 6, 


correct. 


1@) Now, Mr. Rouse -- 


THE COURT: 


In other words, 


your Honor, 


the next 


that's 


question on page 32 makes it clear the handwritten notes 


you were referring to were the dav timer notes, not 


Exhibit 2. 


MR. FELDSHUH: IT think, 


your Honor, 


with 


regard to those, this is general handwritten notes and I 


think this witness has now testified that the qeneral 


handwritten notes were the ones referred to and is 


Exhibit 2 in evidence. 


THE COURT: If the witness is as easily 


confused as I am by the term handwritten notes, you 


interchangeably used to refer to the day timer notes 


and to Exhibit 2 -- 


MR. FRLDSHUH: 


up, as I have been corrected by counsel, when your 


When your Honor connects 


Honor connects up the handwritten notes, Exhibit 2, 


with the leteer written on May 3, 


your Honor will see the direct reference. 


which is Fxhibit 6, 
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2 | You will remember, your Honor, in the daily | 
} 
3 timer there was no reference in any subsequent letter 
4 or in the handwritten notes about enough money left 
5 | in the contract and so on. 
6 MR. MITCHELL: Your Honor, may I state -- 
7 | THE COURT: Let him go ahead -- | 
8 || MR. MITCHELL: Your Honor, on paqe 32, | 
9 the first question -- | 
| | 
10 | THE COURT: I have already called his | 
1] | attention to that. | 
12 | MR. MITCHELL: That is not fxhibit 2 in 
13 evidence. 
14 ! THE COURT: The daily timer is Fxhibit 2. 
15 MR. VARY: No, it's Fxhibit 1, your | 
16 | Honor. 
7 | THE COURT: This is Exhibit 1? 
18 | MR. VARY: The day timer is Exhibit 1. 
19 THE COURT: Exhibit 2 is the handwritten 
20 memorandum? | 
21 } MR. FELDSHUH: The handwritten memorandum. 
| 
we THE COURT: Maybe it would clarify thinas | 
23 if you call Exhibit 2 the memorandum and Exhibit the | 
24 | notes. Maybe that will clarify things. 
25 MR. FELDSHUH: IT have been talking about the 
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daily timer all the time and there is only one d.ilv 
timer. 

THE COURT: You talk about handwritten 
notes. To me that describes the daily timer. 
It doen't describe this handwritten memorandum. 

MR. FELDSHUH: At any rate, as long as your 
Honor has that and I want to avoid the confusion too, 
may I just repeat just once more. 

0 Sir, reading page 3l, and readin’ at line 
9, your ques*ion and answer, and where you say "“aqeneral 
handwritten notes," I asked you a moment ago the general 
handwritten notes refers to Exhibit 2 in evidence, is 
that right? 

A Really what I reviewed at that meeting was 
two things. One, the comments that I had in the day 
timer because there were so many notes in there that's 
not in this and also what was in this. So there are two 
things that was reaily reviewed with him. 

Q But basically -- again I ask you the question, 
the reference on line 13, general handwritten notes, what 
you meant by that is Exhibit 2 in evidence? 

A What I'm telling you, though, it was this plus 
so many of the times on the day timer. 


@) I understand. It's this plus? 
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A That's right. 
Q So it's not something different from this 


except the plus part? 


A It was a combination of the two. 
@) At any rate, it included Defendants' Fxhibit 
2? 
A Yes. 
THE COURT: You say here "TI am faiilv 


positive I did not furnish it to Mr. Anton." 


As I get your testimony now vou seem to think 


you did furnish it to Mr. Anton. What's the explanation? 


THE WITNESS: Your Hlonor, I think I stated 
earlier in testimony that Mr. Lennard asked for a copy 
of this and this is exactly whatwas given to Mr. Leonard 
after we had the general discussion with Mr. Anton. 

And I don't think there is any inconsistency here. T 
never did say I gave a copy of this to Mr. Anton. 

THE COURT: I remember that you did. 

THE WITNESS: Mr. Leonard asked for it and 
I gave the copy -- Mr. Leonard had the copymade and they 
kept it there. Who wound up with it I don't know. 

MR. MITCHFLL: Your Honor, mav T also 
have another clarification. As you recall, the 


witness testified he did not find a copy of these notes, 
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3 of discovery, obtained them fro: the files of Eon. 

4 THE COURT: I'm aware of that. 
5 MR. MITCHELL: Which in my recollection the 
6 witness was not in possession of at the time ofhis 
7 deposition. 
8 MR. FELDSHUH: Your Honor, I'll proceed. T 
9 | am leaving it to your Honor to weigh this situation as 
10 your Honor sees fit. 
11 Q Sir, you just testified a moment ago that when 
12 you made reference to your talks with Mr. Anton and Mr. 
13 | Leonard on that occasion, you referred to your notes 
14 as contained in your daily timer, Plaintiff's Fxhibit 1¥ 
15 A Some of the notes, yes. 
16 (@) Some of the notes and also some of the notes 
7 in your exhibit, Plaintiff's Exhibit 2, your handwritten 
18 memorandum, right? 
19 A That's right. 
20 Q And you discussed that with Mr. Anton, is that 


MR. FELDSHUH: Will counsel concede that 
exhibit E on the denosition of Mr. Rouse was also, is now 


Exhibit 1, the daily timer, is that corre - Mr. Mitchell? 
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MR. MITCHELL: That's correct. I do not 


recollect offhand if the entire document, the entire 


daily timer was offe1 4 as an exhibit. I know those 
pages El through E6 were denoted at that denosition. 
MR. TELDSHUH: Will your Honor kindly 
refer to page 39. 
THE COURT: Of this denosition? 
MR. FELDSHUH: Of the deposition. At line 
2s BSPx 
THE COURT: That's right. 
Q "0? Is it the fact, sir. with regard 
to atems 2 and 3 on E5 -=- may it please the Court, the 
entry on May the lith, 1971. 
May I repeat the question, sir, in that 
context. 
il 8 Is it the fact, sir, with reqard to items 
2 and 3 on E5 that that represented talks with Mr. 
Leonard? 
“A That's right. 
2 It is also the fact that they didn't represent 
talks with Mr. Anton? 
"A That's right." 
MR. FRELDSHUH: Your Honor, with regard to 
items 2 and 3, they are as follows: 
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2 THE COURT: I see them. 
3 MR. FELDSHUH: You see it, all right? 
4 THE COURT: Yes. 
3 MR. FELDSHUH: All right, sir. 
6 THE COURT: Item 2, there is enough money 
. 7 in the contract for 4,350 units -- | 
8 | MR. FELDSHUH: What page are you reading, 
9 | sir? 
% 10 THE COURT: I'm reading the items. 
5 1 MR. FELDSHUH: Yes. Item 2, there is 
12 enough money in the contract for 4,350 units to satisfy 
13 | TCM invoices -- I quess that word is per -- per Leonard. | 
! 
" | THE COURT: That means Leonard said it. ) 
15 | The other: is inventory blocks to AMC Marc | 
16 | to be sold to the TCM. | 
" Rnd this testimony is that these items 
18 reflect discussions with Mr. Leonard and not with Mr. | 
19 Anton, correct? 
20 THE WITNESS: As far as I could remember, 
21 sir, that's right. 
= MR. FELDSHUH: May I also respectfully, 
23 your Honor, on this point, ask your Honor to iook at 
24 page 38, at line 18. 
25 @) The question there is: "Have you a recollection 


| 


' 
| 
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2 | with regard to major point No. 1 as the same appears 
3 on E5 as to any talk with Mr. Anton as to item No. 1 on 
4 that page. 
) "A No." | 
} 
6 THE COURT: Item 1 is -- | 
7 | MR. FELDSHUH: Item 1, sir, is -- | 
8 | THE COURT: FOM Leonard refuses to novate 
| | 
9 | the contract to TCM and wants subcontract. 
10 ‘) Mr. Rouse, you continued to be in contact | 
ll with Mr. Leonard after May 12, 7971 with respect to the 
a subcontract, did you not? | 
13 || A I met with him a couple of times after that. | 
| 
4 | Q At that time you knew him to be still connected | 
15 | with American Marc, isn't that so? | 
16 A Yes. l 
| 
7 a) And still the vice president and a director 
18 | of Eon? 
19 A As far as I knew, right. 
20 @) Sir, did you continue to be in contact with 
21 him in the month of November, 1971? | 
we A As I testified, we had a meeting the latter | 
23 part of October or November in Walterboro. | 
24 oO And at that time Mr. Leonard was still vice | 
25 president of American Marc and a director of Fon, is that 
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2 || right? 

3 A As far as I knew, yes. 

4 fe) When you met with him -- I withdraw that 

5 question. | 
6 || MR. FELDSHUH: Your Honor, Mr. Weinberger, 

7 my co-counsel from my firm has dealt at considerable 

8 length with these depositions and with vour Honor's | 
9 permission, may I respectfully request that he be nermitted 
10 to cross-examine Mr. Rouse at this point on this area? 

1] THE COURT: Okay. 

12 MR. FELDSHUH: Thank you, sir. 

13 BY MR. WEINBERGFR: 

14 0 Mr. Rouse, do you recall testifying yesterday 

15 that on approximately eight to ten occasions you had 

16 occasion to ask Mr. Leonard to novate the contract? Is 

17 that: a fact, sir? | 
18 A That's right. | 
19 9) Is it not also correct, s.r, that you testified | 
20 that Mr. Leonard gave you some reasons for not wanting 

21 to novate the contract, is that a fact, sir? 

22 A Tha's right. | 
23 @) What reasons did he give you, would you repeat 

2A them, please, do you recall the reasons given? | 
°5 MR. MITCHELL: Your Honor, I object to going 
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over testimony that was given yesterday. 


THE COURT: If he doesn't do too much. 
He wants to narrow. I assume he is leading up to 


something. 


MR. MITCHELL: If he wants to represent what 


the testimony was, he can gq-- riqht at it. 
THE COURT: He can proceed in this way. 
Q Isn't it a fact, Mr. Rouse, that you testified 


that Mr. Leonard said that one of the reasons was that 


Eon, the parent company, had government contracts? 


A That’s right. 
) Didn't you also give as a second reason, 
as Mr. Leonard had -- had stated to vou, he did not 


want to harm Eon's governmental relationships? 


Ay That's right. 
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Q Did you also not state that ‘ir. Leonard gave 
you an additional reason that their profit position with 
regard to the prime contract, he didn't want to upset that 
situation? 
a That is right. 


Q Did you also not say that another reason given 


by Mr. Leonard was that they wanted to control production 


by Teledyne? He gave you all those reasons, did he not? 
yh le wanted to administer the contract. 
THE COURT: I don't remember him saying control. 


I remember him saying just what he said now. 
Q I call your attention, "ir. Mouse, to page 75 
of the transcript. Do you have a copy of that? 
THE COURT: Do you want to give him a copy? 
MP. WEINBERGER: I'm reading, your Honor, 
from the beginning or I suppose at the bottom of page 74 
and the top of page 75. I will begin at line 12 of page 
TAS 
"0 When was that notation placed and made by 
you? 
wA It was made at the time we discussed -- that 
I discussed it with him, which was the first morning of 
negotiations." 


THO cour’: Where is this? 
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MR. WEINBERGER: Line 23, page 74, your Honor. 


That is what I am reading from. 


"The first thing I asked for was novation of 


the contract, which is the simplest form of doing this." 
Next page, page 75. 

=) And Mr. Leonard refused? 

"nN That is riqht. 

"OQ Did he state why he didn't want to novate the 


contract? 


ah. He didn't specifically state. ‘le had indications, 


and then the answer goes off, your Honor. 

THE COURT: What is your point? 

MR. WEINBEPGER: The point, your Honor, is 
that I believe there seems to be an inconsistency between 
the testimony of the witness at the trial and the testimony 


in the deposition. 
i 


THE COURT: It doesn't seem so to me He was 


cut off. He wasn't allowed to say what he was going to 


say. 


ME. METCHELID: Also, your Ilonor, I may point out, 
and this refers to the very first tire the subject of 
novation was brought up, I believe Mr.Weinberger's question 
related to an entire day of discussion. 


MR. WEINBERGER: Page 62, your Honor, line 13, 
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of Mr. Rouse's deposition. 


Q Do you recall this question, Mr. Rouse, at 


line 13, page 62: 

4.” Mr. Rouse, was there any otherperson connected 
with Eon or American Marc with whom you communicated 
on an executive level in relation to this contract, the 
subcontract, other than Iir. Leonard? 


bel No one." 


MR. MITCHELL: At this point, since Mr.Wein- 


berger has read from a portion of the deposition, I 


2 believe that the Court should note that prior to the | 

13 section that Mr. Weinberger has ,.4st read from there is | 
14 some colloquy which regards the production or documents. 

15 Documents were produced for viewing by the defendant's 

16 attorneys over the luncheon recess and Ibelieve st i8 a | 

W7 Fair inference from the question that when the term 

18 “communicated” was used on line 15, it referred to written 

19 communications hecause that is the context of the discussion 

20 of the documents of Mr. Rouse that was reviewed at the last 

21 recess. 

22 THE COURT: It certainly can't be intended to 

3 repudiate all the testimony you had about Anton before 

a in the same deposition. | 

|| “un. WRINBERGER: Pardon ne, your llonor? 
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THE COURT: This one answer certainly can't 
be construed as the witness's intention to repudiate all 
the specific testimony he had given about Mr. Anton. 

MR. WEINBERGER: That is the very point. 

The specific testimony given about ‘ir. Anton 26 Tixrse 
solicited, for the very first time, at trial. 

Tl COURT: There is some in here. 

MR. WEINBERGCEP: I respectfully call to your 
Nonor's attention hat throughout the cutire transcript 
of the deposition by Mr. Rouse none of this testimony is 
elicited as to the activities of "Ir. /7nton. As a matter 
of fact, your Honor, I would suggest that a fair 
reading of the deposition would be that Mr. Anton did 
not participate at all in the negotiations. 

THE COURT: I may have misread it. I m.y have 
read it avainst the background of what T have heard, hut 
I thought the deposition showed Iir. Anton as having been 
at this conference. 

MR. WRINBERGER: I respectfully call to your 
Honor's attention that that is the precise situation 
here: that your Honor has commented in line with what 
Mr. Pouse has testified to, hut there was an entirely 
different tenor to the testimony at the deposition. 


The precise lanquage used by him speaks of a different 
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situation, and I respectfully submit and submit that the 
testimony of Mr. Rouse at the deposition is to the effect, 
if you will, your Honor,that Mr.Anton had nothing to do 
with the negotiations; that in fact everything was con- 
summated, the arrangements, whatever they were, were in 
fact made prior to Mr. Anton appearing on the scene. 
I think that is a fair reading of the deposition. 

I agree with your IHlonor that your lIlonor is 
hearing different testimony at trial. 

MR. MITCHELL: May I state that Mr. Weinberger 
has characterized a document which is not in evidence, 
to wit,the deposition. If he has statements in the 
deposition which he is relying upon to hack up his state- 
ment that there was not a discussion with Mr. Anton, I 
wish he would point it out and read it so that we will 


have an opportunity to rebut his own lawyer's statement. 


THE COURT: This part he just read is susceptibl:: 


of that interpretation, if there is nothing previous in 
the deposition. 

MR. MITCHELL: I would like to go into that 
on redirect. IT would like also for “ir. Weinberger to 
state other portions of the deposition which he is relying 
upon. 


HE COURT: That is what he is doing 
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- | MR. WEINBERGER: For the record, your llonor, | 
3 | in line with Mr. Mitchell's statement, may I ask the | 
| 
4 H witness to look at the transcr.pt that your Honor has, | 
5 } which is the original transcript, unless Mr. Mitchell 
6 | will stipulate for the record -hat your Honor has an 
7 | original transcript executedby “r. Pouse. | 
8 ] ; : 
MR. MITCHELL: T will so stipulate. 
, Are you, tir. Weinberger, offerine the entire 
10 | deposition transcript in evidence? 
ll MR. WEINBEPGRR: I do, your Honor. 
oA MR. MITCHELI.: Your Honor, T will have to reserve 
13 | as to portions to which I may have other ohjections. 
4 | I obviously do not have objection to authentication. 
15 | I may have objections on relevance and competence. I 
16 can't make a determination now of the entire deposition 
u which consists of close to 1090 pages in the form of one 
18 specific objection. 
19 THE COURT: ‘The purpose of the offer is to 
20 suggest that a fair reading of the entire deposition would 
21H suggest to me or to any reader that Mr. Anton's role in | 
2 | the siyning of the contract and what happened on the day 
23 the contract was siqned was an afterthought, after this 
24 deposition had been completed. I don't know of anv way 
25 I can judge that but by reading the whole deposition. 
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MR. MITCHELL: May I respectfully make the 
suggestion that Mr. Weinberger can go through -- not 
today -- he can go through the deposition and point out 
those passages on which he wishes to rely. 

THE COURT: I think that is a lot of nonsense, 
with due deference. Either the deposition as a whole 
supports Mr. Weinberger's position or it doesn't. I am 
goina to read the deposition and I am goine to conclude 
from reading itwhether the witness was at that time des- 
cribing a situation in which Mr. Anton did not figure. 

Obviously one of the things that will he 
relevant is whether the questions logically called for 
Mr. Anton to figure in the situation. 

Mmm. MITCHELL: May I suqgest how do I then have 
an opportunity -- 

THE COURT: You read the deposition as a whole 
and you come to the conclusion that !r. Anton is all over 
the place and show it to me. 

MP. MITCHELL: Do I understand your Honor is 
accepting the document in evidence in its entirety? 

THE COURT: I am accepting the document in its 
entirety for the purpose of establishing whether read as 
a whole it supports the arqument that he had fair op; xrtun- 


ity to describe "tr. Anton's activities at the meeting 


SOUTHERN DISTI.ICT COURT REPORTERS, U.S. COURTHOUSE 
etoir- eae NEW 6 Oo fee “a rover 


to 


~ 


A 285 227 


cp8 Rous?2-cross 
which he described today and then didn't describe him in 
the same way as he did here. 

MR. MITCHELL: Respectfully, may I state 
that I think that puts the burden on me to ao throudah 
and read the entire deposition. 

; COURT: I'm sure vou have done that several | 
times. 

MR. MTTCHELL: And to findvhere I think certain 
statenents may be taken out of context or there need to be | 
interpretedas to certain language. 

THE COURT: Precisely. 

HR. MITCHELL: This is shifting the burden 
from ‘ir. Weinberger, who is cross~examining about a prior 
inconsistent document. 

THE coupT: It is not so technical. Tlither 
this deposition supports Mr. Weinberger's theory or it 
doesn't. I am going to read it and get mv own impression 
anc after I have I will tell you what my impression is 
and whoever disagrees with it will have an opportunity 
to argue. If I say I disagree with you, you can cite 
for your argument paqes 35, 40 or 50; and if I say I 
disagree with Mr. Weinberger: "Where do you find 
anything in here that is inconsistent?" he will answer 


page 20 or page 39 or 59, 
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MR. MITCHELL: Should your !lonor do this and 
should your Nonor refer to certain passages in the 
deposition,this will be presumablyvhen Mr. Rouse is not 
here available to me and I will not have an opportunity 
to show him these passages and offer him an opportunity 
to explain these passages, which I think I snould have a 


right to do. I can show them to the witness right now 


and ask him to explainwhat he meant by it if Nr. Weinberger 


shows me the passages right now. 


THE COURT: You have shown one passage. Do 


you have any -- 


MR. WEINBEPGER: Your Ilonor, just to recapitulate, 


I believe,your Honor,the combination of the questioning hy 
Mr. Feldshuh and myself elicited a number of passaqes. 
I believe MNr.Feldshuh on cross-examination elicited that 
parts of Mr. Rouse's daily calendar diary and the hand- 
written notes were all not shown *o Mr. Anton and made 
available to him. 

THRE COUR: It is not clear that the witness -- 

i you would call that memorandum handwritten notes. 

It is just confusing. 

MR. WERINBERGRR: Exhibit 2. 

THE CouRT: All it a memorandum, which is what 


it is, a handwritten memorandum. ‘This is handwritten 
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notes and if in cross-examining Mr. Rouse both here and on 
the trial you confused him as readily as you have con- 
fused me, I am not too impressed by what he said. When 
you say handwritten notes -- what I have before me are 
all these kinds of things, being Exhibit 1 and a discreet 
memorandum, Exhibit 2, which you are talking about in 
generalities. 

When T say handwritten notes T am talking about 
Exhibit 1 and my answers would he about Exhibit 1. 

MP. WEINBERGER: I believe the einen 
examination of Mr. Rouse by "Mr. Feldshuh elicited, and 
tT think it is a fair reading of the testimony, that much 
of the matters that are in Exhibit 1 and Mxhibit 2 were 
not by virtue of the deposition made available or known 
to ‘ir. Anton. I think the record speaks to that and 
there are payes I car go lack to. 

THE COURT: Let's go back over the pages 
where you say that is so. 

Mp. MITCHELL: I ask that Mr. Weinberger point 
out specific passages so that I can then have the 


opportunity to ask Mr. Pouse ahout those passages on 


redirect. 


THE COURT: What passages do you say bring that 


out? 
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MR. WEINBERGER: I say that page 31, where there 


was a colloquy as to what mndwritten notes meant. I think 


a sufficient problem is raised there. T am referring to 


page 31 of the transcript. 


MR. MITCHELL: Could you identify the line or 


lines? 


MR. WEINBERCER: Yes, I think there is some 


indication here, your Honor,when the answer is "Yes, with 


the exception at that tire they were in general handwritten 


notes, They were not typed. 
"dO Whose handwritten notes were they in? 
"A They were mine. 
eS 


Did you furnish any copy of these notes to Mr. 


Anton at that time? 


Sa No. 
"C Or to Mr. Leonard? 
" ray 


T can't remember whether we left a copy of the 


notes or not." 


Your Honor, the copy of the notes that had to be 


referred to there is Exhibit 2, not Exhibit 1. 


“HE COURT: May I call yor attention to the fact 


that this is your examination. If it .s unclear it is your 


fault. .I don't mean you, but mr. Feldshuh. I am not 


going to speculate about what the witness meant. I don't 


SOUTHERN DIST .i\CT CGURT REPORTER” U.S. COURTHOUSE 
FOLEY © \JARE, NEW YORK. N.Y. CO 7-4580 


| 
| 


tw 


A 289 231 


cpl2 Rouse-cross 
know in reading these questions whether Mr. Feldshuh is 
referring to Exhibit i or 2,and I am not going to 
attribute such knowledge to the witness. 
MR. WEINDERGER: May I ask a question? 
TIE COURT: Yes. 
BY MR. WEINBERGER: 
Q I show you Exhibit 1 in evidence and ask you, 
did you at any time make a copy of Exhibit 1 and hand it 
to Mr. Leonard or Mr. Anton at the meeting? 
A I did not. 
Q So that any reference to making copies which 
is found on page 31 -- 
THE court: That question is excluded. When 
a witness is confused by a question you cant two years 
later treat him like a lawyer and arque about what he may 
have meant, hecause if thequestion had been made clear 
he would have answered differently. 
MR. WEINBERCER: May I probe a little on this, 
your Honor? 


THE COURT: Yes. 


\) Mr. Rouse, you referred to handwritten notes on | 


page 31 of your deposition and you said they were your 


handwritten notes, and you were asked: 


"Nid you furnish any copy of those notes to 
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Mr. Anton at that time? 
"A No, sir. 
"0 Or to Mr. Leonard? 
"2K I can't remember whether we left the copy of the | 


notes or not. 


"0 But you do have a definite recollection that 
you didn't furnish it to Mr. Anton; is that right, sir? 


A I'm fairly positive we didn't. 


In terms of your answer about your memory at 
that time vou contemplated the possibility that you did 
make copies of handwritten notes; isn't that a fact -~- 
vou just didn't have anv memory; is that correct? 
I I don't understand your question. 
THE COUPT: What were you referring to as the 


handwritten notes when you said that? 


THE WITNFSS: Not to confuse the issue any 
further, what I considered handwritten notes at that time 
were notes that I made in my Daily-Timer and also the 
notes that I had on this Exhibit No. 2. 

THE COURT: You considered ther. both? 

TUR WITHESS: That is right, I consider both 
th: «< handwritten notes. 

9 So that in effect you are saying, sir, “hat 


you on September 20, 1972, speculated at that time, at 
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the time of the deposition, that you may have given ir. 
Leonard a copy of your personal calendar notes; is that 
what you want to teil the Judge? 

MR. MITCHLELL: I . ‘ject to the characterization, | 
speculative. 

THE COURT: Tet him answer. He stated, "T 
don't remember." 


What were you trying -- 


THE WITNESS: I said at that time and as I 
state now,I couldn't remember whether I had or not. 
THE COURT: Ail right. 
0) Did you ever make a phot stat. > copy of Fxhibit | 
1 prior to bringing it with you to the deposition that 


took place on September 20, 1972? 


A Not as far as I can remember. 


0 So that wouldn't it be a fair statement, Mr. 
Rouse, that if you had made any reference to giving a copy 
of any document to Mr. Anton or Mr. Leonard, it had to be 
Exhibit 2 and not Exhibit 1; is that a fair statement, 
sir? 

“SHE COURT: Do you urderstand what he is 
asking? 


MR. MITCHELI,: Your Honor, I don't understand 


this question. 
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THE COUPT: I do. He is asking, referring to 
this question here (indicating), he is suggesting --~ 
“I can't remember whether I left a copy of the notes or 
not" -- and he is suggesting if you were referring to 
Exhibit 1, namely,your diary,your Daily-Timer, you would 
have known that you had not left a copy. 

THE WITNESS: That is right. 

THE MUPT: So therefore he suggests that this 
answer,"I don't remember that I left a copy or not," 
must he referring to the memorandum. 

THE WITNESS: Right. 

THE COURT: Is that correct? 

THE WITNESS: I'd say y?s, sir. 

THE COURT: You agree on that. 

MR. MITCHELL: That is Plaintiff's Exhibit 2. 


THE COURT: Yes. 


a) Therefore,sir, the question that was being 
addressed to you with regard to Exhibit 2 was this question 
at page 31, lme 17: 

"Q Did you furnish any copy of those notes to "Ir. 
Anton at that time? 

"Nr No, sir." 


That answer was in reference to your memorandum, 


Exhibit 2, was it not? 
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THE COURT: That follows from what you just 
said, that it must. 
A Right, yes. 
Mp. FELDSHUN: The answer is yes? 
THE WITNESS: Yes. 
0) Could you explain that difference and your 
testimony of yesterday and today? 
A I don't think there is any difference at all. 
I never did state that I gave "Ir. Anton a copy of any of 
it. 
Q And your answer would be the same to the 
question on page 31, line 23: 
*h Put you do have a definite recollection that 
you didn't furnish it to Mr. Anton; is that right, sir? 
"A I'm fairly positive we didn't.” 
“MP. MITCHELL: What do you mean by “it,” tr. 
Weinberger? 
THE CouRT: You are still talking about the 
memorandum? 
. MITCHELL: Plaintiff's Exhibit 2. 
MR. WEINBEPGER: Plaintiff's Exhibit 2. 
THE COURT: Right. 
THE WITNESS: And the answer is I did not 


because I gave the copy to Hr. Leonard. What he did 


SOUTHERN DIST: \CT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY © JARRE NEW YORK WY co 7.4880 


<—_— <p 


qu 


4 


25 


A 294 sia 


cpl? Rouse-cross 
with it, I don't know. 

THE COURT: That is what he is saying and has 
been saying all day. 

THE WITNESS: And the other statement, I did 
make that. We reviewed the notes with Mr. Anton. I 
did't say I gave him a copy. I never have. 


THE COURT: Is there anythiny in the deposition 


which contradicts that statement,that he reviewed the notes 


with Mr. Anton? 

MR. WEINBERGER: The fact that the entire 
deposition, cons’ sting of 93 pages, including exhibit 
pages, and I believe there was an additional deposition 
taken by a co-defendant, Kerns Manufacturing, that is 
appended to it with another additional five or six pages, 
indicates, your lIonor, that no mention in that entire 
deposition is made with reaard to Mr. Anton's activities 
as described by Mr. Rouse on trial. 

THE COURT: Look at page 30, line 21, to page 
31, line ®@. 

MP. WEINBERGEP: 30? 


THE COURT: 30, line 21, to 31, line 14. 
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MR. WEINBERGER: That, your Honor,line 19, 


on page 30, is not the testimony of Mr. Rouse, it is the 
testimony of hs counsel, Mr. Lang. 

THE COURT: You said line 21. le didn'tsay 
anything about line 19. 

MR. WEINBERGER: Well, vour Honor, the reference 
to a general conversation, would, I think, have to go back 
to the earlier part of the transcript. I! can't pinpoint 
it, but my memory is that the general conversation had to 
do with pleasantries in the car. 

THE COURT: ‘Wait a minute, pleasantries? 

"at te lawyer's office everything was 
reviewed with him as a part of the results of negotia~ 
tions, yes, sir. 

*o When you say ‘everything was reviewed,’ are 
you including items 1 through 5 as the same appears 
on Defendants’ Exhibit C," which is -- 

MR. VARY: The letter of May 13th, your Honor. 

NR. FELNSHUH: The letter of May 13th. 

“mm, VARY: Exhibit 6, your Honor. 

THE COURT: It now appears on Plaintiff's 
Exhibit 6 for identification. 

"yes, sir, with the exception at that tire, 


they were in general handwritten notes, they were not 
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typed.” 


What's different from that and what he has been 


saying all day? 


MR. WEINBERGER: Because this entire negotiation}: 


and conference and the showing of the documents took place 


in Mr. Leonard's office. Your Honor que1_ed the witness, 


were you all sitting around the desk and so on. 


Now we 
are in the lawver's office late in the afternoon. 
THE COURT: Okay, that's a difference. 
MR. WEINBEPRGCER: Your Honor asked me to point 


out some inconsistencies and I called your Wonor's attent.on 
to page 62 of the transcript which we quoted just a short 
while ago where Mr. Rouse repeated that he did not negotiate 
with anyone on an executive level other than Mr. Leonard. 


He didn't include Mr. Anton in -- 


THE COURT: He has never testified that he 
negotiated with Mr. Anton. There is not a word of testi- 


mony -- 


MR. WEINBERGER: The word, vour !lonor, was 


"communicated," I am sorry if I used the wrong word in 


descrkbingthe colloquy. 
THE COURT: I merely observed that that one 


answer could not he construed a. repudiating everything 


else he said, specifically what we have just been discus- 
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MR. WEINBERGER: I agree with your Honor if we 
take one word. The point I thought your Honor understoo¢e 
I made and I thought your He or expressed it accurately, 
was that taking the entire deposition and taking the 
answers throughou. 118 deposition, they spell out to a 
different type of situation than what Mr. Pouse has testi- 
fied to with regard to the activities of Mr. Anton. 

THE COURT: That is your point. I didn't say 
that was a fact. 

MR. WEINBERGER: I tried to show instances 
in tne transcript. 

THE COURT: Proceed. Don't let me interrupt you. 
So far you haven't seemed to get anywhere. 

MR. WEINB -RGER: Did your Honor want me to 
pioceed to point out further instances or did your Honor 
want me to proceed with cross-eyamination in aeneral? 

THC COURT: When you finish with this memorandum 
turn to something else. You have offered the memorandum 
for apurpose and your opponent said he wants to be in a 
position to explain what you refer to, so when you are 
finished with the memorandum -- first finish with the 
memorandum and then turn to something e2lse. 


MR. WEINBERGER: Your Honor, on page 39 of the 
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deposition,Mr. Pouse was then being addressed to what is 
now Exhibit 1 in the trial. Let me start with page 38, 


your Honor. 
On page 38 is where the questioning begins with 
regard to Pxhibit 1, the daily calendar. 
"0 And it is a fact that the exhibit speaking for 


itself, there ar¢ JVisted three major points, is that 


right,sir? + 
“- Yes, sir. 
a With respect to major point No. 1, you have 


a direct reference to Mr. Leonard, do you not, sir? 

"A That'sright. 

ne Have you a recollection with reqard to major 
point No. 14 th. same appears on E-5 as to any talk 
with Mr. Anton as to Item No. 1 on that page? 

oe No. 

"9 Would you look at ftem Ho. 2. With regard to 
Item No. 2, was that with regard to a talk you had with 
Nr. Leonard? 

"AN Yes. 

* Is it the fact,sir, with rearrd to Item 2 
znd Item 3 on E-5 that that rv. presented talks with Mr. 
Leonard? 


“a That'sriqht. 
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"9 Is it also the fact they didn't represent talks 
with Mr. Anton? 
"K That's right.” 


So, your Ilonor, I am suggesting -~ 


THE COUPT: That's what he testified to yester~- 


day. 
M2. WEINBERGER: On examination, your Illonor -- 
THE COURT: On direct cxamination he said 


exactly that same thing todav. He said those memoranda, 


those notes he was taking were notes of conversations with 


Mr. Leonard. They were not conversations with Mr. Anton. 


lle sail it today, he said it in examination. He said 
subsequently he went over those conversations with Mr. 
Anton and Mr. Leonard. He may be lying in his teeth, but 
he is .zying the same way both times. 

MP. WEINBERGER: Your Ilonor, I have only to 
refer to my handwritten notes as to Mr. Pouse's testi- 
mony,but your Honor will get, I am sure, a copy of the 
daily teeniesiok: but from my handwritten notes, may I 
please state what I remember Mr. Rouse testifying with 
reqard to the meetings on May 12th and my shivetnané 
written notes, your Honor, say -- 


MR. MITCHELL: Mr. Weinberger, is this a 


predicate for a question? 
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MR, WEINBEPGER: I am having a colloquy with 
your Honor's permission. 

THE COURT: Procced. 

MR. WEINBERGER: My handwritten notes indicate 
that Mr. Rouse testified that they reviewed the purchase 


order, they reviewed the separate agreement, the inventory 


‘ agreement presumably. They reviewed the handwritten notes. 


A copy was run and left there. Coleman was not present. 
Anton given copy of handwritten note. Leonard requested 
copy of handwritten sheet. 

THE COURT: He did say that. That's contrary 
to what he is saying now. I remember his saying he gave 
the handwritten note to Anton. He apparently misspoke. 
It is quite clear now he never did give the handwritten 
note to Anton. 

MR. WEINBEPGER: Finally, your Honor, may I just 
say that I believe that the deposition in its entirety 
has made the point that I try to single out areas where we 
can find specific inconsistencies but when read in its 
entirety, it paints a different picture from what the 
defendant is today as to the activities of !!r. Anton. 

MR. MITCHELL: Your Honor, I will state if Mr. 
Veinberger wants. to put in the deposition in his case, 


I will have no objection to his putting it in, subject to 
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specific objections at the time as to particular questions 
and answers on the grounds of relevancy and so on. 

Do I understand that Mr. Weinberger is now 
asking to put the ent.re deposition in as evidence in 
his case? 

MP. WEINBERGER: That's right, your !lonor, and 
I ask that it be marked as a Nefendants' Exhibit B. 

THE COUPT: Okay. It is marked. 

HR. MITCHELL: I would like to have an opportun- 
ity to review the deposition -~ 

THR COURT: It is subject to a motion to strike 
any varticular part that you think are unduly prejudicial. 

(Defendants' Exhibit B received in 

evidence.) 

THE COURT: I will point out, Mr. Weinberger, 
it will be strange, indeed, if an examination of this 
witness conducted by your partner aid not paint a different 
picture than tie examination of the same witness con- 
ducted by your opponent. 

MR. WEINBERGER: I can only comment, your 
llonor, to the extent that at a discovery proceeding such 
as a de,osition, it is an attempt to find out what happen- 
ed. I respect fully submit,your Honor, that the total 


failure in its entirety of the deposition to paint 4 
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THE COURT: At a deposition a witness is allowed 


picture -- 


only to answer the questions that are put to him. He 


is not allowed to paint pictures. 


MR. WEINBERGER: I am confident, your lI!onor, 


that the question there would be generalized questions 


and not limiting Mr. Rouse as to who was present and what 


was said, 


THE COURT: The only time that tr. Rouse tried 


te explain himself, he was cut off by Mr. -- he said did 


‘Ir. Leonard give you the reason. Ile Said not specifically. 


That, to a layman, might mean anything in the world. Had 


he been permitted to go on, you might have found out what 


he meant, but he was cut off. 


“I object to anything after not specifically." 


I don't know what value there is in thatquestion 


and answer. 


MR. PELDSHUH: May I have a comment, your Honor, 


Since I conducted this deposition? 
THE COURT: Yes, sir. 


MR. FELDSHUI: It is manifest, your Honor, that 


counsel for the witness at a deposition has the right to 


interrogate when counsel who is doing the interrogation -- 


THE COURT: Any counsel for the witness who does 
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. that is a. idiot. 
3 MR. FELDSHUIH: That may well be, and he has the 
4 opportunity. 
5 THE COURT: If he exercises it, he ought to be 
6 disbarred. 
7 MR. FELDSHUI: As a matter of fact, unfortunate- 
° ly, Mr. Lang, who is of Breed, Abbott & “organ, did take 
° that opportunity and he did interrogate in tl.is instance. 
10 WHE COURT: Then he ought to be disbarred. 
i MR. FELDSHUH: As far as I am concerned, 
se your Honor, I did what I did on that deposition -- 
13 THE COURT: Of course you did, but all you 
M accomplished was, by theasking of specific cuestions to 
15 foreclose different answers to that particular question. 
16 You didn't foreclose the painting of a different picture 
" by different questions. 
18 MP. FELDSHUH: Possibly so, your Honor. 
19 
20 
21 
22 
23 
. | 
25 | 
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@) Mr. Rouse, you te: "ied that on the morning 
or sometime on May 12 you had occasion to meet Mr. Anton 
for the very first time. What time was tnat, sir? 

A It was roughly around noon. 

@) And where did you see Mr. Anton for the very 
first time? 

A At the Int2rnational Hotel in the car. 

Q In a car. In other words, were you waiting 
for the car to arrive at the hote?? 

THE COURT: The testimony is, in case 
you have forgotten *s Mr. Anton came in a car, he is not 
in the car aud they went to the -- 

(0) Mr. Anton nev r alighted from the car to stav 
at tne hotel prior to qeing to American Marc, is the* 
correct? 

THE COUR No, he didn't. Let's get 
on to sorething new. 

.@) Did you have occasion to see Mr. Walper 
that day prior to seeing Mr. Anton? 


THE COURT: The testimony on that is he saw 


Mr. Walper around there. He didn't see him in the meetinc. 


Mr. Walper took his colleague to the airport. 
MR. WEINBERGER: May I continue aleng those 


lines, your Honor? 
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THE COURT: Yes. Assume that I remember the 
testimony and point ou: what you are going to and go on. 
Q Did you see Mr. Walper pricr to going to 


American Marc? 


THE COURT: On that day. 
A To the best of my recollection, no. 
@) What did you do that mor: ing, do you recall? 
MR. MITCHELL: I object to a question quite 
that broad, your Honor. If it could be pinpointed -- 
Q Did you have occasion to le>ve the hotel that 


morning of the 12th? 


A I can't remember exact :y what I did that 
morning. 

Q Was Mr. Coleman with you at 2il times? 

A He was with me part of the time. 

Q Did you have occasion to part company with 


Mr. Coleman any time on the morning of the 12th? 

A We stayed in two different rooms. I'm sure 
that we did. 

o Well, other than for staying in two separate 
rooms, did you have occasion, did Mr. Coleman or you have 
any other business that would require you to separate 
that morning? 


A No. Not that I can remember. 
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306 


Neither of you had any clandestine 


I #w#ssume not trying to entrap 


is excluding trips to the hathroom and 


vou have occasion to see Mr. Walper anv 


time that day other than on the premises of the American 


Marc? 


A Ast 3 


him, was when he was getting in the car to take Mr. Coleman. 


Q I call your attention on page 81, vour Honor -~-- 


remerber, 


that's the only time I saw 


beginning on page 80 for purposes of clarifying the 


matter, line 6: 


"Q Did you enter into any agreement with Mr. 
Walper? 

"A Yes, sir. 

"0 As a finder? 

"A Yes, sir. : 

"Ss Is that agreement in writing? 

"A Yes. 

sth Was Mr. Walper paid by Teledvne? 

"A Yes. 

"0 In accordance with the terms of that aqreement? 

"KR Yes. 
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2 *6) Do you have a copy of that agreement? 
3 | "A Yes." 
4 | MR. WEINBERGER: Your Honor, for the record, 
5 | that agreement, ‘aS your Honor knows, is marked as Defendants} 
6 | Exhibit A in evidence. | 
7 THE COURT: Defendants’ Fxhibit A is what is | 
8 here referred to as Exhibit L for identification. | 
9 MR. WEINBERGER: That is correct, your 
10 Honor. Will Mr. Mitchell stipulate to that? 
11 MR. MITCHELL: Let me look at theindéex a 

} 
12 second. 
13 Yes. 
14 | Q Question bottom of paqe 80 on line 25: | 
15 | "0 Mr. Rouse, Defendants' Exhibit L for | 
16 identification is dated May li, 1971. | 
17 "A Yes. | 
18 "6 Is that the date upon which it was signed? 
19 "A If you will notice underneath, I signed it on 
20 May 12th, the morning of May 12th. 
21 "0 Was it signed at the lawyer's office? 
22 "h No. 
23 "0 Was it signed before you went to the lawyer's 
24 office? 
25 | It was. 
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"© Was this signed before or after you received 


the purchase order? 


"A To the best of my recollection after I 
received the purchase order. Yes, I am pretty sure. 

"a Where was it signed? 

"A It was signed at the International Hotel. 

*() Was it handed to Mr. Walper on the occasion 


when it was signed? 

"A Yes, it was. 

"O Mr. Walper was present durinathese negotiations 
up to that point, is that the fact? 

"A Yes. 

=O Did you ever speak to Mr. Walper thereafter 
with respect to the performance of the contract?" and so 
on. 

In light of that testimony, Mr. Rouse, could 
you explain the events at the International Hotel to the 
Judge? 

A Idon't understand your point. 

THE COURT: What was the date of the meeting 

with Mr. Anton? 


MR. WEINBERGER: May 12, vour Honor, 1971. 


THE COURT: The point is this seems to ° 


in ate that you handed the contrast to Mr. Walper on 
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May 12 and he wants to know how you could have handed it 
to him without seeing him. 


Is that the point? 


MR. WEINBERGER: I'll stand by that statement, 
your Honor. 

THE WITNESS: As I said earlier, I can't 
remember exactly whether I saw him or not. As I remember 


the agreement was dated the llth and I can't remember 
the date it was signed. 
9) Well, may I show you exhibit -- 

THE COURT: What difference does it make? 
Could you tell me? Suppose he did see him? What 
would follow from that? 

MR. WEINBERGER: Your Honor, the point here 
again, it goes to, I think, the credibility of this 
witness. 

THE COURT: Do. you have anything better 
than that Sele credibility? 

MR, WEINBERGER: And his recollection, vour 
Honor, cf the events that took place on May 12. I think 
that there are -- 

THE COURT: You mean you equate the 
ability to remember when he signed this -- 


MR. WEINBERGER: No, your Honor, I am talkina 
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about the entire transaction with Mr. Walperon May 12. 
I think -- 

THE COURT: There is no transaction with Mr 
Walper that I have heard of that's an issue here. Walper 


is the finder. 


MR. WEINBERGER: The inder. 
THE COURT: What's the issue about Mr. Walper? 
MR. WEINBERGER: I tried to elicit from 

Mr. Rouse a meeting with “ic. Walper which he denied. 


THE URT: Suppose there woul. have been a 
meeting? What difference would it make? 

MR. WEINBERGER: Had he testified that way, 
would have been one thing. 

THE COURT: Before false testimony becomes 
relative, there has to be some motive for giving the 
falsehood. Otherwise you assume it's a mistake. What 


difference would it make whether he met Mr. Walper on 


_the 12th or whether he hadn't. Maybe I am missing some- 


thing. 

MR. WEINBERGER: I think, your Honor, chat 
what is the issue here is the participation of the board 
of directors as alleged in this complaint -- 

THE COURT: Is Mr. Walper a member of the 


board of directors? 
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MR, WEINBERGER: No, but I would like 
to point out to your Honor that only Mr. -- from New 


York the only member d the board of directors -- 

THE COURT: What difference on that issue 
does it make whether he met Mr. Walper on the 12th or 
whether he didn't? 

MR. WEINBERGER: Your Honor, I think the 
point of that issue is that to show that Mr. Anton did 
not know and could not have Saal about any arranyement -- 

THE COURT: How could he meeting Mr. Walper, 
going to bed with Mr. Walper, have any bearing on that 
issue? 

MR. WEINBERGER: I will tell you why, 
your Honor, because if this arrangement was so open and 
notorious and known to Mr. Anton, I submit, your Honor, 
that there would have been no need to have a meeting at 
the hotel the morning of May 12 hefore Mr. Anton came to 
California. And I submit, your Honor, that the depositoin 
points out that such a meeting took place not in the 
presence of Mr. Anton, not on the premises of American 
Mare where Mr. Rouse testified that Mr. Anton and Mr. 
Walper was in the vicinity, but, in fact, that such an 
arrangement, and I am sure your Honor knows that we don't 
consider that arrangement a proper one, that that 
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arrangement was solidificd and consummated in writing in 
a hetel room prior to Mr. Anton comina to California. 


THE COURT: There is no suqgestion in the 


testimony that Mr. Anton saw that contract or knew anvthing 


about that contract except what he told him in the 
course of the -- alleyes he told him in the courrse of 
his discussion of the whole thin 

MR. WEINBERGER: I submit, vour Honor, that 
thic testimony must be considered with the current 
cestimony as to whether or not Mr. Anton knew about Mr. 
Walper's participation in this situation on May 12, 1971. 
And I believe, your Honor, that the entire circumstances 


of this meeting that is now denied by Mr. Rouse -- 


THE COURT: You mean the meeting with Mr. 
Walper? 
MR. WEINBERGER: With Mr. Walper. 
THE COURT: You make ar offer of proof what 


you think happened there -- 
MR, WEINPERGER: Your Honor, it is in the 
deposition on page 82 and I have read it. 


THE COURT: Okay. I assume that the 


witness is wrong in saying he didn't see Mr. Walper on htat 


day and he did see him and he handed him the document on 


that day. 
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MR. WEINBERGER: May I continue, your 
Honor? 
THE COURT: Yes. 
Q Mr. Rouse, Defendants’ Fxhibit A. bears your 


signature on it, does it not? 


A What is that? 
Q That is the contract with Mr. Waiper. 
THE CC'UPT: Yes, it does. He said so 


seve: 1 times. 
A Yes. 
Q Did you sign that document in the presence 
of Mr. Walper? 
A I would assume that I did. 
THE COURT: You have no recollection at this 
tire? 
THE WITNESS: I recollect -- the hest of my 
recollection, yes, I signed it in his presence. 
@) When you signed it in his presence, did Mr. 
Walper sign it in your presence? 
A The best of my recollection, yes. 
@) Well then, at the time that you both siqned 
it, did you review the contents of this document with 
Mr. Walper? 


A I would say so. 
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Q And did Mr. Walper read this document before 
he signed it in your presence? 
THE COURT: It's on his stationery, on Mr. 
Walper'’s stationery or purports to have been written by 


Mr. Walper. 


MR. WEINBERGER: Your Honor, the copy that was 
produced is -- bears no letterhead but has -- 
THE COURT: Who prepared the document, you 


or Mr. Walper? 
THE WITNESS: To the best of my recollection, 
he got it typed and I don't know where. 
(@) By the way, you knew -- did yeu know anything 
about Mr. Walper prior to meeting him in California? 
THE COURT: He testified he never heard of 
Mr. Walper until Mr. Walper got him on the telephone. 
(a) Did you have occasion to know -- well, when 
you spoke with Mr. Walper on the telephone, did you have a 
discussion about who Mr. Walper is? 
A He told me he was Walper of Associates. 
Q Walper Associates. Did he say what kind of 
business that was? 
A He said he was -- no. I quess he didn't. 
0 Did he say that he was in the business of 


being a iinder? 
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. A He told me he had been retained by American 

3 Marc EON to find a subcontractor for hte 1.5 kw generator 

4 sets. | 
5 THE COURT: When I said Mr. Weinberger could 

6 cross-examine, I didn't say you could start a whole cross- 
7 examination. You have been over this before. 

° MR. * [ENBERGER: I wanted *o cai? to the | 
8 attrneion of your Honor here is a document, Fxhibit 

10 A, purportedly signed by a businessman, in the business 

11 of a finder, no letterhead on it, nothing -- 

12 THE COURT: You don't have to ask him all 

13 those questions to point that out? 
4 MR. WEINBERGER: May I continue,your Honor? | 
15 THE COURT: Are you through with this | 
16 exhibit, the deposition? 
1 MR. MITCHFL”:: Your Honor, has the deposition 

18 been marked as an exhibit? 

19 THE COURT: The deposition has been marked 

20 as an exhibit pursuant to a motion to strike. 

21 MR. MITCHELL: Is it Fxhibit nh? 

- THE COURT: It's Exhibit B. 

% @) You used the word consulting services -- 

aA THE COURT: Does thathave anything to do with 

25 


this deposition? 
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MR. WEINBERGER: Yes, your Honor. 

THE COURT: What does it have to do with 
this deposition? 

MR. WEINBERGER: Your Honor, Mr. Rouse 
testified that Mr. Walper was a finder and he paid a 
finder's fee. 

THE COURT: Right. 

MR. WEINBERGFR: I respectfully submit, 
your Honor, that we will be able to show that there is 
testimony by Mr. Walper to the contrary, but with 
regard to the document itself, I want to ask Mr. 

Rouse -- 

THE COURT: You have asked and been given 
permission to conduct examination limited to Nefendants' 
Exhibit B. What does that have to do with Defendants’ 
Exhibit B? 

MR. WEINBERGER: All right, may I proceed 
on that? 

THE COURT: You tell me. 

BY MR. WEINBERGER: 
‘@) In Defendants' ‘“txhibit RB, you say vou paid 
a finder's fee, did you not? 
THF COURT: He said that. 


0 Will you tell me what consulting services -- 
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THE COURT: Thathas nothin to do with the 
exhibit. You continue the cross-examination. 

MR. FELDSHUH: Your Honor, may we have a 
short recess? 

THE COURT: Yes, and try to figure out 
what's left and not just go over everything that's 


happened before. 


MR. FELDSHUA: Thank vou. 
(Recess) 
MR. WEINBERGER: A few more questions, 
your Honor. 
THE COURT: Why do you need other documents 


beside the transcript? 

MR. WEINBERGER: I wanted to make reference, 
your Honor to -- am I limited, your Honor, to the trans- 
cript? 

THE COURT: You are limited to the transcript. 
Thats what you represented you knew more about than 
anybody else. You are limited to the transcript. 

He is doing the rest of hte case. 

MR. WRINBERGER: Your Honor, may I please 
have an opportunity to lay the groundwork for the cross- 
examination on thé transcript. 


(@) Mr. Rouvuee, you recall testifying that vou 
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2 wrote a letter to Mr. Leonard dated May 13, 1971, Fxhibit 
3 / 6, did you not? ; | 
1 
| 
4 || THE COURT: Yes, he does recall. ? 
1] ) 
5 a) You recall testifying, do you not, that 
it . . 
6 \| the basis for supplying some of the information further 
oe 
, \ was the use of Exhibit 2, was it not? 
i 
8 | P oid 
\| A Just in Exhibit l. 
9 | 
| a) So that when you returned to your office 
i 
se in Muskegon, Michigan, you had Exhibit 2 with you? 
\ 
11 1] ’ ° | 
| A That's right. 
2 | “ee Nee | 
} 8) Do you recall what you did with Exhibit 2? 
8 1 A I do not. 
1} 
14 || ie 
\} QO Did you put it in your files? 
i] 
1 } A We couldn't find it in the files. 
16 @) When did you look for it? 
" THE COURT: What's that got to do with the 
| 
¥ transcript? 
19 vw. WI NBERGER: I will get to that,your 
20 p 
| Honor. 
21 | ; 
THE COURT: Get-.to it. We have gone all 
99 =| 
\ through this. He can't find Exhibit 2. We went all 
- } | 
| through this. What are you trying to prove? I know that 
2 || Bo as fe ; | 
| he lost Exhibit 2'and he didn't find it. 
\ 9 Did you make reference at any time ~~ withdrawn., 
{ 
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I withdraw the question. 

MR. FELDSHUH: Your Honor, just to expedite 
matters, I'd like to call your Honor's atte .on to the 
following, namely, the offer of proof that was contemnlated 
here was to show that at paqes 41 to 47 -- your Honor, 

I don't want to belabor this at this time. Pages 41 
through 47, the thrust of the interrogation was, has 

Mr. Rouse produced all the documents from his file 
referrable to the subcontract at that time and in due 
course he testified that he had. I take it, sir that by 
the testimony that has been adduced today, that Exhibit 

2, never being mentioned during the course of the 
transcript and the deposition, has come to be a very 

viable and a very potential document. One which a witness 
would hardly forget about and nowhere on pages 41 to 47 

is there any reference to an Fxhibit 2 with reqard to being 
a document that was non-existent or not found or anythina 
of that sort. And that was the only purpose of it. 

THE COURT: Thank you. 

BY MR. FELDSHUH: 
@) Mr. Rouse, did vou ever hear of the word 
DECASA? 
THE COURT: What? 


Q DECASA, N-E-C-A-S-A, 
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| A That's an aqency of the government. 
(@) Of the United States Government? 
i A Right. 
0 What is its function? 
A It's a contrac ting, insnectine aaencv. 
@) Did that aqency have anvthina to do with the 


1.5 generator sets as covered by the subcontractor? 

A I really couldn't tell vou. Mr. Coleman 
could answer that better than I can. 

(9) And also I assume that the contract adminis- 
tration section of Teledvne would have knowledaqe of this 


as well? 


A That's right. 

@) That is, Mr. Anderson, Mr. Saunders and that 
qroup? 

A Riqht. 

(a) At no time did vou have a direct contact 


| with DFCASA? 


A I did not. 
| 
| MR. FRLDSHUH: Your Honor, DFCASA is an 
| 
\| abbreviation of many words. Tt's department of something 


\ or other, and even I don't know it, but everybodv has 


referred to it as DFCASA. Later on I will get the 


formal name of this »qency and acauaint vour Honor with it. 
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@) Mr. Anderson was a member of the contract 
administration section of Teledyne? 

A That's right. 

0 Mr. Anderson was in touch with vou in connec- 
tion with the performance of the subcontract in the 
months of September, October, November, 1971? 

A At certain different periods he was. 

0 In connection with his work as to the ver- 
formance of the subcontract, didhe ever talk with you as 
to changing the terms of the subcontract? 

A Like I stated earlier, when I returned from 
California I s. ‘tted all data to the contract administratio: 
department and Mr. Coleman, and from then on thev handled 
everything to do with the contract as far as any 
changes, modifications or performance. 

MR. FELDSHUH: itic. Mitchell, would you 
produce the letter of October 9, 1971, the same havina 
been marked as 20J, Exhibit 20J? A letter addressed 
to American Marc and written by Mr. W. A. Anderson. 

MR. MITCHELL: Mr. Feldshuh, the items 
which are -- which have been demoninated on the deposi- 


tion in the 20 series, 20A through something like 20K 


were not produced bv plaintiff. Therefore, the only 
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‘ 2 copies we obtained of these documents were obtained 
3 I from Mr. Feldshuh's own clients. He is now asking 
4 || me to produce a document which he rirst produced and was 
5 marked at a deposition. 
6 MR. FELDSHUH: It is the fact, is it not, Mr. 
7 | Mitchell, that inconnection with vour taking of depositions, 
8 | the plaintiff's taking of depositions, you did mark 
9 ehiS Particular paper? 
10 || MR. MITCHELL: If it indicated it was marked 
11 with a number and a notary's siqnature on it, I have no 
12 doubt it was marked. | 
13 MR. FRLDSHUH: Okav. | 
14 Would you kindly staple this together, please, 
1S | mark it for identification and I will offer it. 
16 (Defendants' Fxhibit C was marked for 
7 i identification) 
18 MR. FELDSHUH: I show you this paper, Mr. 
19 Mitchell], and will you stipulate for the record that this 
20 is the paper which was written by Mr. Anderson, a copy of 
21 the paper and bears at the top thereof the legend 
22 Continental Motors? 
c 23 MR. MITCHELL: I take it, Mr. Feldshuh, 
24 


you are not intending to offer any of the handwritten 


statements on the lefthand margin and onthe bottom. 


19 
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Certainly it appears to be on the letterhead of Teledvne 
Continental Motors and I don't dispute that. 
9 I'll just ask the witness: Sir, would vou 

look at Defendants' Exhibit C for identification and 
I ask you, sir, would you tell me inwhose handwriting that 
may be? 

THE COURT: This is a letter from -- 

MR. FELDSHUH: Continental Motors to 
American Marc. 


THE COURT: How would he know whose handwriting 


it is -- 
A No. 
9 Do you see the name Coleman here? 
A IT do. 
Q Do you recognize that handwriting, sir? 


The legend 10-9-71 underneath? 
A I can't identify it. 
@] Can you read the next name underneath it? 
Is that Camphell? 
A It looks like R. P Campbell. 
0 Do you know who -- was there a Mr. Campbell 
connected with Teledyne? 
A He was a plant controller at Walterboro. 


2) Mr. Coleman was his supervisor? 
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2 A No, Mr. Coleman reported to the controller 

3 | at Mobile, Alabama. | 

4 9) So he worked alongside of Mr. Coleman at 

5 Walterboro? 

6 | A That's right. 

7 | @) On or about October 9, 1971, did Mr. Anderson 

8 | 


talk to you cbout changing the terms of the purchase 


9 || order M1257? 
10 A As I stated earlier, I was mt involved in any 
11 | of the purchaee order changes after the original 
12 negotiations. 
13 || 0 Would you lookat Nefendants' Fxhbit C for 
14 identification and tell me, sir, if that refreshes 
15 vour recollection as to any requested changes in the purchasp 
16 order? 
7 || A I have no knowledge of this. I waa not 
| 
iB | involved. : 
19 THE COURT: It doesn't refresh your recollec- 
20 | tion? 
21 | THE WITNESS: Tt does not. 
ae } 0 Sir, I show you now Plaintiff's Fxhibit 9 for 
23 identification -- I beq your pardon, Plaintiff's Fxhibit 
24 9 in evidence, your Honor, and I ask you to look at it, | 
} 
s 25 | sir. You had previously identified it. 
| 
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THE COURT: Which is Plaintiff's 9%? 
MR. FELDSHUH: *laintiff's 9, your Honor, 
is a letter dated October 9, 1971, from American Marc 
to Mr. Homer Coleman. 

A Yes, I recoqnize this hecause I received a 
copy of the letter and it's in our files. 

@) You will note that with regard to this letter 
is there a reference to something occurring on October 9, 
1971? 

A Yes. 

9 Now, looking at Defendants' Fxhibit C for 
identification, and reading that reference, was it 
Defendants' Exhibit C for identification t.at Mr. Leonard 
was discussing -- 

THE COURT: How is this relevant to this 
witness’ testimony? 
MR. FELDSHUH: It has to do, your Tionor, with 


the question as to how money was to be paid to Teledvne. 


THE COURT: I understand. This witness 
had nothing to do with these documents, he te is us. 

MR. FELDSHUIH: He got a copy of it. 

MR. MITCHELL: Your Honor, he has a copy 
of the document, which is Plamtiff's 9 in evidence. He 
testified he had not seen th other document. I dont 
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know how he can be asked a question on the other document 
which he has: 't seen until the present. 
MR. FELDSHUH: I appreciate that. 
THF COURT: Go ahead and see what happens. 
A There is no way I could answer your question 
unless T read the two completely and analyzed the two. 


@) So as to save time, would you just read, 


THE COURT: Why do you want him to read a 
document he has never read before? , 

MR. FELDOYUH: I want ¢~ connect it with 
a document he did read. 


THE COURT: We will have a witness on the 


stand that knows about that document. Isn't Coleman -- 
MR. MITCHELL: Yes, your Honor, Coleman will 
testify. 
MR. FELDSHUH: Is Anderson going ‘to be here? 
MR. MITCHELL: That's a decision I haven't 
made yet. Mr. Coleman will be here. Mr. Coleman, 
his name appears to be on the »>.:ttom of that letter. 
THE COURT: Tell me what vou propose to 


prove by this? 
MR. FELDSHUH: T want to prove by this, your 


Honor, in Anderson's letter of October 9, there is a 
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2 talk about changing the terms of the payments on page 2. | | 
| | 

3 THE COURT: You proved that. 

4 MR. FELOSHUH: He says I want the terms 139 | 

0 Jays net no matter what happens. 

6 THE COURT: Payment in full will be required | 

7 within 30 days from the day of the invoice and must be | 

8 forwarded to the same Atlanta payment address as noted | 

9 in the preceding paragraph. 

10 MR. MITCHELL: Your Honor, is this on the 

ll record? Thi © not in evidence yet. 

12 MR. FELDSHUH: You just made a stipulation ) 

13 with regards to it. I will offer it, vour H | 

14 THE COURT: What obtection do you have to | 

15 it? | 

16 MR. MITCHELL: For one, vour Honor, the | 
| 

7 wi.aess can't identify it. It was turned up in the 

18 defendants' offices. Was not turned up in our offices. 

19 MR. FELDSHUH: It's on Continental svationery. 

20 MR. MITCHELL: I will agree in terms of -- to | 

21 save some time I think, Mr. Feldshuh, that Mr. Coleman | 

22 will be able to identify it. In terms of authenticity, | 

23 I have no dispute with you as to authentication. 

2A MR. FELDSHUH: May I just point out one | 

25 | 


thing, vour Honor? Read the top where he talks abhout 
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October 9, 1971. 

THE COURT: Mr. Leonard? 

MR. FELDSHUH: On October 9, }!971 Mr. Anderson 
handed me a letter, etc., etc. And that, I take it, is 
the letter, your Honor, Fxhibit C. 

THE “COURT? I don't see why you want to 
ask this witness about it. 

MR. FELDSHUH: I want to ask about the 
change in terms of payment. 


THE COURT: He said he had nothing to do with 


MR. FELDSHUH: Except one point. 
What was his intention from day one. 
THE COURT: You can ask him about his 
intention from day one but can't -- 
MR. FELDSHUH: I want to prove here we got 
30 days net and somebody is saying here, listen, vou 
will pay me 30 days net -- 
THE COURT: He didn't say it. Ask someone 
who said it. 
9) When you read -- did you read this, Plaintiff's 
Exhibit 9 in evidence,when you got it? 
A I would assume thatI did. 


Q Having read it, did you notice -- did you 
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take note of thethird paragraph onpage 2? 


A I have no recollection of it. 
Q Read it, please. 
A I understand what I am reading but I have 


no recollection of doing anything about it when I saw it. 
a) Sir, when you received this letter and 

you assumed that you read it, did you do anything with 

regard to the words that appear here: 

"However again for the record I explained to 
all present that the sale, invoice reauest for progress 
payment, payment by the government of progress payment 
and then ‘skimming' ofthe money due to TCM from that 
payment to TCM by the Bank of America." 

When you saw those words skimming, did you 
do anything, didyou call Anderson? 

A I can't remember. 

Q At the time you read those words, did the 
words skimming strike you in any way whatsoever? 

A I can't remember. 

fe) It is the fact, however, thatyou didn't 
communicate with Leonard upon the occasion of the 
receipt of that copy of the letter? 

A As far as I can recollect, no. Because, 
as I stated earlier, it was the responsibility of the 
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contract administration people to do this thing. 


3 | THE COURT: Just answer questions. 
4 | THE WITNESS: I'm sorry, sir. 

| 
5 | THE COURT: What's the copy attached? This 
6 ] letter refers to a copy attached? Where is the copv? 

|| 
7 MR. FELDSHUH: May I see it, sir? This 
8 is the plaintiff's exhibit, not mine. IT haven't got it. 
et THE COURT: This Plaintiff's Exhibit has a -- 
10 Plaintiff's Exhibit 9, the second last paragraph on the 

| 
11 1 second page refers to copy attached. What is that? 
12 MR. MITCHELL: Excuse me, your Honor? 
13 THE COURT: Plaintiff's Exhibit 9, the second 
14 | last paragraph on page 2, second last line, has the 
15 | words copy attached. What is that? 
16 MR. MITCHELL: I think, your Honor, that this 
17 referred -- this was mt attached -- nothing was attached 

| 

18 | to our file. I believe this document, again, was obtained 
19 from defendants. I think the reference there is to 
20 | modification 9. 
21 | THE COURT: This document couldn't have been 
a obtained from the defendants. It's addressed to you. 
23 Homer Coleman. 
a | MR. MITCHELL: I believe it's modification 
25 || 9 to the American Marc purchase order whichis in evidence 
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as part of Plaintiff's 4 in evidence. 

THE COURT: I see. 

MR. MITCHELL: It refers to putting into 
the purchase order itself M-1257, the Bank of America 
arrangement. 

THE COURT: I see. Okay. 

MR. FELDSHUH: I will offer this now. No 


you have any objection? 


MR. MITCHELL: T have no objection except 
that -- may I have a con.erence, your Honor, with Mr. 
Feldshuh? 

THE COURT: Yes. 


(Discussion off the record) 

MR. MITCHELL: Your Honor, at the present 
time I will have no objection to the introduction of 
this exhibit in evidence subject to Mr. Coleman's 
connecting it and I think Mr. Coleman can connect it. 

THE COURT: All right. So it's received. 

(Defendants' Exhibit C was received in 

evidence) 


THE COURT: What do you suqqgest -- I don't 


quite get the point of your examination. What do vou think 


he should have done when he saw skimming? 


MR. FELDSHUH: My sense of the word skimming, 
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your lionor, is that they would take the monev that's 
in the account, they -- whatever the invoice is, if it's 
less than the amount that's been received fromthe qovern- 


ment, they would skim it off, take it and nav tt; 


they would use the account for other purposes, etc. 


. e | 
THE COURT: After they had skimmed it off? 
MR. FELDSHUH: Not necessarily. You see, 
your Honor, the point that your Honor -- your Honor is 


reading into this the question afterthe skimming. 
I respectfully submit -- : ~ 

THE COURT: Not that you have to try vour 
case in anv order that you don't want to try it, but just 
for my information, what do you think was the purpose of 


this letter, of sending this letter by him to -- 


MR. FELDSHUH: You mean by -- 


THE COURT: By him to Leonard and back and 
Leonard's letter to the bank, what do vou think the puyppose 
of all that was. 

MR. MITCHELL: Could you identify the letter 


| 
you are referring to right now, your Honor? 


THE COURT: I am referring tothis witness' 


letter of May 12. Plaintiff's Fxhibit 6, which was signed 
| 
by Mr. Leonard and: accompanied -- the signed copy accomnanied 


by Plaintiff's Exhibit 7, was it? 
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- | MR. FELDSHUH: Yes, the letter tothe bank. 

8 | THE COURT: The letter to the bank. 

4 | What's your theory why -- 

5 | MR. MITCHELL: It's Fxhibit 8, your Honor. 

6 MR. FELDSHUHt My theory is, sir, this was 

7 merely a procedural mechanism for the deposit of money 

. from the govrenment into an account identified throuah 
Teledyne. The account was, as will be nroven, your 

10 | Honor, was in existence long before -- 

| THE COURT: What was the purpose of writing 
s these letters? 

13 MR. FELDSHUH: To -- Teledyne wanted to he 
* sure there was an identifiable account -- 

15 THE COURT: What advantage was that to 

16 Teledyne -- 

MW MR. FELDSHUH: If Teledyne had -- 

18 THE COURT: What was the advantage:of knowing, 
19 what was your theory was the advantageto Teledyne of 
20 having identifiable account if they didn't have to keep 
21 the money -- 
> MR. FFLDSHUH: They would know that this 
= account would be used for clearing the proceeds of the 
m government check. - That in the event they had to look 
25 


to an account to grab -- 
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THE COURT: What's the point of grabbing an 
account if'there is nothing in it? 

MR. FELDSIIUII: Well, by the same token, your 
Honor, the point of it is because there could be ten 
accounts of Fon -- 

THE COURT: What difference does it make? If 
there is general -- if Foj can put a thousand dollars in 
the account today and take that thousand dollars out 
tomorrow, what good is it to Teledyne? 

MR. FELDSHUH: Tt all depends. The reason 
for it is, your Honor, under the law of California, 
you could attach that account fast, quickly. Without 
anything more. 

THE COURT: Under the law of any state in 
the union you can't attach an account unless there 
is money in it. 

MR. FELDSHUH: That may well be but by the 
same token, they don't have to go looking over the United 
states =~ 

THE COURT: Why not? According to your 
theorv there is nothing in the arrangement to stop your 
client from taking the money out the day aftre the 
government puts it in. 


MR. FELDSHUH: Right. 
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THE COURT: What good is it? 
MR. FELDSHUH: It isn't for me to look to 
their -- 
THF COURT: I understand, but what did your 


client think they were giving these people? 
MR. FELDSHUH: They were giving to them a 
place, a depository where the money would be c.eared. 
THE COURT: But that's all? 


MR. FELDSHUH: As it turned out, that was 


all for this reason. For this reason. If it was intended, 


as they claim, that -- 
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THE COURT: Don't tell me what they think. 


Just tell me what you think the value of this arrangement” 


was. 

MR. FELDSIUNI: Ylor them to know that when 
they invoiced Teledyne there would be a depository to 
which they could look for the issuance of a cashier's 
check, which they wanted to get paid by, a cashier's 
check. 

THE COUPT: What difference does it make to 
them how they were paid? 

MR. FELDSHUII: That was their stipulation. 
"hey wanted to make sure if they got a check, they 
didn't want to worry about it. 

THE COURT: What difference does it make to 
them what account the cashier's check came out of? 

MR. TELDSHUH: They wanted to have a choice of 
the bank from which the cashier's check would, come. 

THE Court: What good would it be to have a 
bank if there was no money, according to vour theory, 

there was no obligation to keep ten cents. 

MR. FPORLDSHUH : There was an obliqation to 
clear the check through the account. 

THE COURT: What good do you think or do you 


contend that this document as so construed does? 
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MR, FELDSIIW: Thereupon, when the money was 
cleared through the account the Bank of America should 
issue its cashier's check. 

THE COUPT: If there is any money left. 

According to your theory a check could be 
coming in, as I understand vour theory, let's call it a 
thousand dollar check could be due from the government 


today. 


MR, FELDSHUI!H: Right. 


THE COURT: And upon its receipt they could 

draw) a thousand-dollar check and pay your lawyer's fees. 

Mm. FELDS i: Upon its receipt? Wrong. 

Tun COURT: Why not? 

MR. FELDSHUH: For this reason: on its 
receipt we would be obliged to deposit that check in the 
Bank of America account. 

THE COURT: That is correct. : 

MR. FELOSHUH: That is at that point in 
time, based upon the letter of May 25 to Mrs. Dye, 
that is the Bank of America lady, says that at that point 
the Bank of America is instructed to issac a cashier's 
check against the clearance of the government's check. 

THE COURT: But the government's check -- 


MR. FOLDSHUH: It also provides that the 
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government's check would be far larger or greater than 
the amount that was due to Teledyne, owed to Teledyne, 
but as far as the Bank of America was concerned it had 
instructions to issue a cashier's check. 

THE COURT: If everytime they got a government 
check they immediately issued a cashier's checl: to the 
amount involved, why have we got a lawsuit here? 

MR. PELDSHUII: There came a point in time 
where they didn't do it and the noney was used 


forother 


purposes. 


TUL COURT: There would have been no lawsuit 


if they paid the money. At what point in time did that 
happen? 

MR. FELDSHUIH: That happened way down into May 
of 1972. 


Up to that point Teledyne had received exactly 
back and forth as soon as the government check came, 
They received some $700,000 or $800,000. : 
THE COURT: Up to that time Eon was proceeding -- 
MR. FRLDSHUIL: The Bank of America. 
THL COURT: Under instructions from Eon. 
MR. FELDSHUH: Oh, yes. 
THE COURT: Was proceeding as though the con- 
tract meant what the plaintiff claims it meant; right? 


MR. FELDSINUU: Up to that point in time 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


: 


24 


A 339 


cp4 Rouse-cross sti 
Teleauyne was getting paid everytime there was a check. 
THE COURT: Would you answer my question? 
MR. FPELDSHUH: May I have the question again? 
THE COURT: Up to that point in time Fon and 
the Bank of America together were acting in a manner 
consistent with the agreement as the plaintiff construes 
it; is that correct? 
M?. WEINBERGER: No, sir. 
THE COURT: Why not? 
MR. WEINBERGER: Because, your Ilc ior, the q 
parties were acting in accordance with the written arrange- 
ments. It is now, subsequent to the controversy, that 
Teledyne, the plaintiff,now seeks to create a trust 
arrangement. 
THF COURT: Wait a minute, please. 
MR. WEINBERCER: It is not how they were operat- 
ing. . 
THE COURT: Wherein was the conduct described 
up to the point inconsistent with a trust arrangement? 


I am not saying that vou concede there was one. I'm 


Pa 


asking you a question. 
MR. WEINBERGER: Yes. 
THE CourT: That question can be answered yes 


or no: was the conduct of Eon and the Bank of America 
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up to this point in time to which Mr. Teldshuh has referred 


was it or was it not conduct co. ‘stent with the theory 
that they were trustees? 

MR, FELDSIIUY : No. 

MR. WEINBERGER: No. 

THE COURT: Vhy not? 

Mr, WEINBERGER: A number of reasons. 
Because, No. l, let us take the position of the parties 
respectively. 

THE COURT: All I am asking is one simple 
question: the conduct of Fon and the Bank of America, 
was that conduct consistent or inconsistent with the 
trust relationship up to that time? 

MR. “WEINBERGER: It was inconsistent with the 
trustee relationship for a number of reasons. One, your 
HNonor, is the method of payment required,a conduit, and 
that was the Bank of America. . 

THE COURT: Wait a minute. Will you please 
answer my question? As I understand what has been told 
to me,up to this point in time, May, 1972 -- 

MR. FLLDSHUH: May, 1972, roughly, your 
lonor. 

THE COUPT: Up to May, 1972,everytime a check 


came from the government it was deposited in this bank. 
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2 | The portion thereof attributable to the , laintiff was sent | 
3 | to the plaintiff. | 
4 | MR. FELDSHUH. Right. | 
5 THE COURT: And that was done everytime. | 
6 Now point out to me wherein that conduct is inconsistent | 
| | 
q | with the trustee relationship. I don't say it establis s | 
. a trust relationship. Wherein is that conduct in- 
° consistent with a trust relationship? 
“ MP. W. ERGER: Because, your lionor, the | 
Il parties required the bank to do the supervising of whether 
a or not 1e underlying Teledyne invoices which were used | 
13 to get the government progress payment was coordinated | 
in fact. 
1 THE COURT: Wow is that inconsistent with the 
16 trust relationship? | 
7 MR. WEINBERCER: If there is a trustee relation- | 
18 ship there would not be the requirement that American Mare | 
19 would have to submit copies of Teledyne invoices which 
20 were underlying government payment to qo to the bank and | 
21 then have the bank issue a certified check payable to 
| 
2 Teledyne. 
3 T am suggesting that that arrancaement required | 
aA more than imposing a trust between the part‘es, because 
| 
2 they were in fact a debtor-creditor situation. 
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2 THE COURT: That. may be, but -- 
3 || MR. FELDSHUH: You see, it is a matter of 
4 | control, your Honor. It is a matter of control. At 
5 || point in time could Teledyne, let us assume, he a 


“NN 


6 || beneficiary of a trust, as your Ilonor would seem to | 
imply. Suppose ‘eledyne walked into the Bank of America 


8 with no invoice,nothing, and said, "Give me my money," 

9 || just like that, "I'm the beneficiary." The Bank of 
10 || America could not without more recognize that beneficial 
1] interest. 
12 | TIC COUPT: That is nonsense. If I establish 
i a | 


a trust for money for you to he paid upon your showing 


14 | certain documents, you can't qet that money until you show 
15 | the documents. That doesn't have anything to do with it. 
16 MP. WEINBERGER: May I also be heard on that, 
17 \ your Honor? 
18 | mp, FELDSNUMN: Unless Eon will consent. 

2 Is MR. WERINBERGER: May I also make one other 
dae comment that I wasn't ailowed to complete? A trust 
21 |i relationship was inconsistent with the facts here because 
22 ! there was an intermingling of moneys at any given time 
23 | between moneys that were -- 
24 | THE COURT: That is not inconsistent with a 

trust relationship. 
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MR. WEINBEPGER: There is no one indicia 
that I could point to and say that in and of itself is 
going to dispel this Court's view as to whether or not a 
trust relationship existed. The fact remains that 
there was no written understanding of having a trust 
relationship explicitly. 

THE COURT: I will certainly agree that I had 
been the lawyer for the plaintiff this would have been 
done in an entirely different fashion. 

MR. WEINBEPCER: We all agree. 

THE COURT: That is not the issue. 

MR. WEINBERGER: Exactly. T am pointing out 
that aside fice the fact of the relationship of the parties, 


which I think we should all recognize from the documenta- 


tion -- 

THE COURT: We have gotten away from my first 
question: does anybody think that this plaintiff -- 
I can't see any value to the plaintiff . tris arrangement 


unless there is some sort of a trust relationship. 

MR. WEINBERGEP: If Mr. Rouse's testimony is 
taken on its full face saying that he trusted these people 
as gentlemen -- 

THE COURT: He made a bad mistake. 


MR. WEINBRRGER: Very well, your Ilonor. 
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At some point,then, what he is really saying, 
what was really the issue here is not whether or not he 
wanted protection, because if he wants protection then 
he is not reallv trustingpeople, hut what was that issue 
here, and that is what was clearly told to the people -- 
it is,I admit,with hindsight that I am trying to evaluate 
businessmen -- what was that issue was that American Marc 
in good faith let Teledyne know, because in fact Teledyne 
knew from their own /P & B, that this is a phony company; 
at least that division is liquidating. They are having 
financial problems out in California and they are going to 
be disposing of their activities to the extent that they 
sell off inventory at 25 per cent off of its full value. 

The point that is being made here, your Honor, 
is this: that they knew that in order to take on this 
contract and perform, manufacture the generator set, 
American Marc could not, as any ordinary purchaser, pay 


them in 30 days. 


/ 


Now Mr. Rouse's testimony to the contrary not- 


withstanding, your Nonor, T think that it strains the 


credibility to assume that it was their understanding that 


they were qoing to get paid in 30 days, and I will submit, 


your lionor, that the documentary evidence thatwill come out 


further in the trial will dispel that. 
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What American Marc was saying was, "We cannot 
pay you until we get the payments from the government 
because we need that money to pay you." 

THE COURT: That is clear. 

MR. WEINBERGER: And what was done here was an 
arrangement to overcome the 30-day period. They did not -- 
what they said is: We will show you that we are comply- 
ing with this arrangemei.t as we are going to take the money 
and we are going to deposit it directly tothe hank." 

We will then issue from that bank to you a check. The 

sum of that meck will be your invoices to us, which was 

used to obtain the money from the government. That is 
what you are entitled to, and we give you the bank to super- 
vise this,and this is exactly what the comptroller of 
American Mare testified, your Honor, that they did and 
honored in every respect that each time money came in they 
took the underlying invoices and sent that to the bank, 

I believe, your Honor, so that the bank could -- with an 
instruction from the bank to pay Teledyne directly the value 
of that combined composite of checks. 

THE Court: If they kept on doing that there 
would have been no lawsuit. 

MR. WEINBERGER: I would suggest, your Honor, 


that at some point in time certain events took place that 
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will have to come out in this trial, and I must submit, your 
Honor, that the first event -- 

THE COURT: Let me interrupt. What you just 
told me, the arrangement that you say that they made, 
sounds to me like a trurt I don't see what else. If 
I had never heard anything about it and you came into my 
office and said: f tell you what I'm going to do. I'm 
going to make an arrangement where I will send the money to 
the bank and the bank will immediately supervise and send 


out vour share of it. I would assume that the nk was the 
trustee. 


MR. WEINPERGER: The bank, but not American Marc. 
What I am saving, your Honor, is that if American 

‘arc was the trustee, then they had no business to certify 

documents to the bank. All they had to do was say: 

American Narc will act as the trustee. You will send us 

the appropriate amount of money when you get a check in 

from the government. You make your computations at your 


own office and send us what we are entitled to. But they 


didn't do that, your Honor. 


THE COURT: I don't see any value in this arrange- 


ment, unless the bank had to pay the money. 


| . MR. WEINBERGER: The value is this: in the 


|| lroadest brush it is of no value to Teledyne, your Honor, 
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because it goes beyond the normal trade terms. In other 
words, they were anxious to obtain a contract and there 
was a businessman's arrangement. 

How are we qoing to get paid? Because we 
will not be qetting paid in 30 days, which is what they 
would love to have, if not earlier. And American Marc 
says that if no matter how much we would love to do it, 
we cannot pay you in normal trade terms because your 
sole ability to pay -- 

THE COUPT: But what we will do is pay the 
bank and instruct the bank immediately to pay you. 

Mr.. WEINBERGER: Your Honor, what they said was 
this: We will show you that each time we det a payment 
from the government we will document the underlying invoice 
from Teledyne and match it up with this payment from the 
government, and may I suggest, your Honor, to keep in mind, 
if I may,that the payment to the government is, a progress 
payment that is related not to the salesprice of the 
cenerator to the government,it is related, your lonor, 
to the cost to American Marc. 

I set that out in my letter to Judge Bauman. 
There is a difference. So that when a progress payment 
came in from the government,your Honor, it was related 


to the cost to American Mare verified by the government 
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of a Teledyne invoice, md it was that agreement that they 
apparently had that when we get paid from the government 

a progress payment it necessarily must cover invoices that 
we received from Teledyne and when we get that payment 

we will match that payment up with whatever invoices we 
received from Teledyne that supported the payment from the 
government and which was the basis for the government to 
make that particular progress payment and pay that money. 

THE COURT: All right, maybe when the case is 
over you'll] win. 

MP. PRLDSHUNH: Your Honor, they could not novate 
this contract. 

THE CouRT: They could have, but they didn't 
want to. 

MP. PELDSHUH: American Mare wouldn't do ks 

THE COURT: Yes. 

Mn. PELDSHUN: So Teledyne had a choice, either 
do it that way, American ‘Marc's way, or don't do it at 
abi. 

THE COURT: Pight. 

MR. FELDSHUH: ‘They asked and couldn't get it. 
Now, what is the American Marc way? It is: We are not 
going to establish a trust account. We are not going 


to give you a letter which says we are trustees. With 
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regard to any funds received from the government the most 
we will do for you is to tell you, at your Suggestion -- 
remember Mr. Pouse's testimony? lle suggested the special 
account. He says, You fellows do it this way and I'm 
satisfied. I know you are in lousy financial shape, 
but do it this way and we'll have a deal. 


So what does he say? He says: You open up 
a special account and when your money comes in you tell the 


bank to give us a cashier's check so we don't have to worry 


about the check clearing once we get it. THAt ie it. 


So what happens? American Mare under those 
circumstances is the debtor of Teledyne. Teledyne is a 


creditor. He said: You owe usS so much money. You 
went ahead and you didn't do what you said you were going 
to do, namely, give the instruction. 

THE COURT: And they did give the instruction. 

MR. FELDSHUH: But they did originally. Up to 
the point where they kept giving the instruction, fine, 
but this was the deal that was determined mad Teledyne had 
a choice to either take it this way or not at all. 

The purport of Anderson's comment: Here you 


are talking about a trust. Anderson down the road and 


in this Modification No. 9 says, in effect: 


Forget about 


the money coming in and when it clears and this and that 
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he wants you to pay in a 30-day period from invoice. 
We don't care whether you get money, you don't get money 
or you stand on your heads. Just do it this way. 
American Mare says -- this is Anderscn's letter: 


Wait a minute. We told you before what we could do and 


this is it. We are not going to take the deal. You are 
changing the deal. It's as simple as all that. This 

was the deal that Teledyne had to make. Otherwise there 
is no subcontract. That is all. 


To create out of their concept a fiduciary, I 
respectfully submit is going a little bit far. That is 

the whole story. That is our argument, your !lonor. 

You see, they are penetrating the corporate 
veil here and they are trying to do it on the trust theory 
that if, for example,they came in and they said to me, 
Listen, American Marc, you fellows violated your agree- 
ment and I said: All riqht, we violated it. You are a 
creditor. We didn't pay you. Prove your claim. 
Forever it is proved there is no contest. 

American Mare doesn't say thac we don't owe you 
the money. We owe you the money. 

THE COURT: They haven't got it, so it is 
immaterial. 


MR. FELNSIUUME : Right, they haven't got it. 
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So now Teledyne comes in and Says: Okay, 
fellows, you haven't got it. Now we are going to pierce 


the corporate veil and we are coing to say that you gave 
us something which in fact we didn't get. That is the whole 


story. 


THE COURT: I still don't see what they gained 


by this. Maybe you can make it clear. 


MR. MITCHELL: I hope by my silence I am not 
being coustrued as acopting the statements made by Mr. 
Feldsnuh and Mr. Weinberger. 

THE COURT: Can you finish this w’tness by 4.30? 

MR. FELDSHUH: I doubt it. 

THE COUPT: I think you can. Get on with your 
cross-examination and stop wasting tire. 

MR. PELDSHUH: May I have a drink of water? 

THE COURT: I can't say I have been patient but 
I will say I've tried to be. 

MR. FRLDSHUN: Please mark this for identification. 

(Nefendants' Exhibit D marked for 

identification.) 


BY MR. FELDSHUH: 


Y) Mr. Rouse, I believe you testified that you met 
with lMr.-Leonard, Mr. Coleman and ‘tr. Anderson in Walterhors 


some time at the end of November, the beginning of Necember, 
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Loti? | 
A I am a little confused as to the exact time 

frame. I thought it was the end of October, some time 


in November. It was prior to making the first delivery 


of the unit, so it was somewhere in that area, October, 


November. 


p) And the purpose of that visit was Mr. Leonard's 


| 
complaint about Teledyne not being ready to make deliveries? 


Do you recall that? 
] The reason for the meeting was to review the 
Start-up status and the beginning of the first deliveries, 
because we had heen affected some because of late delivery 
of inventory from American Marc. 

@ Were there occasions subsequent to this meeting 


that you were in touch with Mr. Leonard? 


To the best of my recollection there was a 


meeting, one other meeting, and I can't remember exactly 
when it was. 


Q Did that also have to do with the delivery 


schedule of the generator sets? 


I just can't remember the content of that meeting 


at aki, 


At the time that you met with them on this so- 


called second meeting, after the end of the October-November 
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2 | meeting, was Mr. Leonard Still an employee of American 
3 Marc? 
4 A I think it was in the time frame or some time 
5 towards the end of 1971. I assume he was, yes. Ile | 
6 represented himself as still the vice-president and general 
7 manager of American Mare - [o- 
8 Q I show you this paper and TI ask you, sir, is 
9 


that your signature? 


10 A That is right. 

11 Q This, sir, is the Stationery of Continental 

12 Motors? 

13 Ms Yes. 

14 MP. FELDSHUH: I offer it. 

15 MR. MITCHELL: I have no problem on authentica-- 
16 tion. I do have a problem of relevance. I don't see 
17 how that document is relevant at all. It involves some- 

18 


thing entirely apart from the 1.5 qenerator set ‘that is now 


19 under discussion. 

20 MP. FELDSHUH: It is a contract for the generator 
21 set now under discussion. 

22 THE COUPT: I will receive it. 

23 


MR. PELDSHUN: It talks about the 1.5 generator 


24 sets. 


A 


THE COURT: If it is not relevant, 


I won't conside 
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it. 
(Defendants' Exhibit D received in 

evidence.) 

9) Read that letter, please. 

A Okav. 

2) This letter is dated September 10, 1971; is that 
right? 


] That's right. 


Ayd at that time you knew that Nr. Leonard was 


vice-president and a director of Eon? 


rn 


That is right. 


MR. FELDSHUH: No further questions. 


THE COURT: Are you through with your cross- 


examination? You managed to finish quickly. 


MN”. ™..DSHUL: I will leave the exhibit with 


you. 


MR. MITCHELL: I might just ask a question or two 


now, your Honor, but I would like to have a little time to 


collect my thoughts on redirect in light of the extensive 


Cross-cxamination. 


THE COURT: If you can save more than 20 minutes 


by going over to tomorrow morning, please do it. 


There is.no point in compelling him to go ahead 


for 20 minutes if he is Just qoing to spin wheels. 
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MR. MITCHELL: Thank you, sir. 


MR. FPELDSHUH: I am finished with this witness, 


unless something comes out. Are you going to have re- 


direct? 


MR. MITCHELL: Yes, I intend to. 


THE COURT: Have you got another witness you can 


Start with? 


MR. MITCHELL: I have Mr. Coleman. I could 
Start on him, I feel that is going to be as extensive 
as Mr. ~Rouse's, I can certainly start some of the sack- 
ground questioning now and perhaps get that out of the 
way. 

THE COURT: Why don't you do that. Get your 
background questioning out of the way and then we will 
Suspend and continue with Mr. Pouse's redirect tomorrow 
morning. 

Any objection to that procedure? 

AR. FELOSHUH: No. 


THE COURT: You may step down. 


(Witness excused.) 


MR. MIT MNELI: I now call Mr. liomer Coleman. 
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Hee HE R ERD DF BOR Lec Co) TR Po called 
as a witness on hbehalfof the plaintiff, 
being first duly sworn, testified as follows: 
DIPECT EXAMNINATTON 
BY MR. MITCHELL: 
Q Would you state your present address, Mr. 
Coleman? 
A 1102 West Mill Road, Evansville, Indiana. 
a) Would you briefly summarize your education, 
dates of graduation,and so on? 
A Well,I attended high school in Illinois, Hearst, 
Illinois, and also finished in Evansville, Indiana. I 
attended special college courses in Evansville at [Evans- 


ville University and at City College in San Diego, Californ-| 


la. 
() Did there come a time, Mr. Coleman.when you were 
an employee of Teledyne Continental Motors? . | 
' 
A Yes. 


THE COURT: I take it you got no degrees in 


college? 
THE WITNESS: No, sir. 


Q What was the date of your first employment with 


" 


Teledyne Continental Motors? 


Ny first date of employment was with the Pyan 
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Aeronautical Company in 1956. That was a part of 
Teledyne later on. 

Q Prior to Ryan Aeronautical, what other full- 
time johs did you hold? 

a I was an employee of Servel, Incorporated, 
in Evansville, Indiana, for seven years. 

Q What was your position at Servel? 

Pa) Various positions ranging from a welder to an 
assistant on special assignments to the factory manager. 

Q Are you presently an employee of Teledyne 
Continental Motors? 

A No, Six. 

Q At what time did you terminate with Teledvne 


Continental Motors? 


A I believe it was in around -- in November of 
1972. 

@) tihere are you presently employed? °* 

A Could I make a correction? I believe it was 


in February, 1973. 
Q) Where are you now employed? 
A With Hahn, Incorporated, in Evansville, Indiana. 
THE COURT: Is there any relationship between 
Hahn and the plaintiff in this case? 


THE WITNESS: No, sir. 
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2 SO you were employed at Teledyne Continental 


Motors in May of 1971; is that correct? 


n Yes. 
Q What position did you hold at this time? 
A Plant manager of the Walterboro Division, 


Walterhoro, South Carolina. 


2) In general, what were your duties and responsi- 


bilities in your position you had as plant manager? 


A I was in charge of all production manufacturing 


and all other operations at the Walterboro facility except 


finance. 


0 What in general were the product lines manu- 
factured at the Walterboro plant in early 1971, say, 


January of 1971, if you can recollect? 


engines. We were producing 300 amn nc generators for 


military engines. We were producing a 4.2 pc generator 


set for Tood Machinery Corporation, and we were producing 


gaskets for both military and civilian use, 


4) Looking at the entire product lines at this 


period, what was the approximate breakdown between the U.S. 


Government and commercial business at the time in the 
Walterboro Division? 


A If I recall correctly, it was somewhere between 
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50/50 or 60/40, in that neighborhood. 


THE COURT: Which is 60 and which is 40? 

THE WITNESS: The 60 being civilian and 40 per 
cent being government. 

THE COURT: What was the occasion for your 
leaving Teledyne? 

THE WITNESS: I was transferred to staff, 
Mr. Pichardson's staff in Detroit, and then later mutually 
agreed that I would go hack to Indiana. 

THE COURT: You mean you left, you changed 
employment because of the location? 

THE WITNESS: Well, I went back from South 
Carolina to Evansville,Indiana, and after mutually agreeing 
to leave my employment with Teledyne. 

THE COURT: Was there dissatisfaction either 
way? 

THE WITNESS: Not on my part, and I .don't think 
on Mr. Richardson's part, no. 

Q During May, 1971, to whom did you report as 


plant manager? 


A To Mr. Pouse. 
Q And who reported to you as plant manager? 
d, Oh, all supervisory personnel and hourly per- 


sonnel at the Walterboro Division plant with the exception 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FO y SQUA YORK, N.Y. O 7-4580 


to 


9 


10 


A 360 302 


ep25 Coleman-direct 


of the finance people. 

Q Where did the finance people report? 

A We had some finance people at our plant report- 
ing to the Michigan, Muskegon, “ichiqan, plant. 

Q Did there come a time when you first heard of 


a possible subcontract of 1.5 kilowatt generator sets in 


197i? 
A Yes 
0 How did you first have knowledge of this? 
A I received a telephone call from tir. Pouse. 
9) Could you pinpoint the day? 
A On Friday, May 7, I believe. He told me he 


had received a telephone call ahout the possibilities of 
subcontracting a 1.5 generator set and wanted to know if 


I thoucht we should pursue it, to which I said yes. 


Q Was this the basic sum and substance of that 
telephone conversation? , 
A Well,he said he had had a telephone call from 


Mr. Enderle telling him that Mr. Enderle had received a 


telephone call from a lr. Walper in los Angeles. 


0) ‘Nr. Gene Walper? 
A Yes. 
(2) At the. time of the telephone conversation with 


Mr. Rouse, were you aware of the name of the company 
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from which there was a possibility of subcontracting? 

A No, sir. 

Q Did you make any arrangements with Mr. Rouse 
with regard to further exploration of the subcontracting 
possibility? 

Nn Yes, I talked to Mr. Rouse again on Saturday 
and we made arrangements, I made arrangements or he made 


arrangements for us to meet in los Angeles on Sunday. 


@) Did you in fact subsequently meet in los Angeles 


on Sunday? 


A Yes, we met on Sunday and stayed at the Inter- 


national Hotel in Los Angeles. 


9) Did you have any meeting with a proposed company 


for a subcontract subsequent to that? 


A We had a meeting on Monday morning with a Mr. 


Valper for breakfast. 


() Where was that meeting? . 


A At the International Hotel in los Angeles. 
Q Who participated at this meeting? 
A At the breakfast meeting Mr. Rouse and myself 


and Mr. Walper met and later in the morning lr. Jim Leonard 
joined us, was introduced as Mr. Jim Leonard, vice-president 
and general manager of American Marc Division of Eon 


Corporation. 
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Q What else did Nr. Leonard say at the meeting 
concerning the possibility of subcontracting, and this 
is the breakfast meeting? 
THIF COUrT: Leonard wasn't there. 
THE WITNESS: He arrived while we were waiting, 
just as we were finishing he arrived. 
THE COURT: Why don't vou complete the break - 
fast meeting and then we will adjourn. 
() Was anything stated concerning the possibility 
of subcontracting at the breakfast meeting at which Mr. 
Walper and Mr. Leonard were present, Mr. Leonard having 


come subsequently? 


n. Mr. TLeonard told us that they had a 1.5 contract 
that American Mare had a 1.5 contract that they were interest - 


ed in subcontracting to someone to finish for them, so that 


they could complete a transaction for a closing of the 
American “are Buildinae that they had there because that 
was the only contract they had in it, and they would like 
to sub,it out so that they could close that plant. 
THE COURT: Vas anything said about paying Tir. 

Walper? 

o At this meeting was anything said Hout paying 
Mr. Walper a finder's fee, that is, the iwijektek’. ab which 


Mr. Leonard was present subsequently? 
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A I don't recall if we mentioned that at that 
particular meeting or not. It was my understanding that 


there probably would be a finder's fee paid to lr. Walper. 
2) Was this stated out of Mr. Leonard's presence 
by Mr. Walper or hy Mr. Pouse prior to Mr. Leonard 
arriving? Was there any discussion on this topic? 
A I just can't recall at that particular meeting 
whether there was anything stated or not. 

THE COURT: Would it refresh your recollection 
that the testimony has been that Mr. Walper had said that 
he wouldn't identify the proposed prime contractor until 
his finder's fee had bcen agreed upon; do you remember 
anything of that nature? 

THE WITNESS: If my memory serves me correctly, 
Mr. Pouse had told me over the telephone that we probably 
would have to pay a finder's fee to Mr. Walper if we got 
the contract. . 

THE COURT: But you have no recollection of 
discuss.ng it with Mr. Walper? 


THE WITNESS: Wo, sir, I don't. 
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Q At the time that -- during the breakfast meeting 
prior to the arrival of Mr. Leonard, was Mr. Leonard's 
name given to you by Mr. Walper or the name of American 
Marc orthe name of Eon Corporation? Were those specific 


names mentioned to you? 


A During the breakfast meeting? 
1) Prior to Mr. Leonard's arrival, yes. 
A He told us that he would introduce us to the 


gentleman that we were going to be discussing this contract 
with or this subcontract with and I believe he calied him 
by name but not the company. 

Q Anc was it. in fact Mr. Walper that introduced 
Mr. Leonard when Mr. Leonard arrived or d.d Mr. Leonard 
state who he was? 

A Mr. Walper introduced him. 

Q Again, during the breakfast meeting after the 


time Mr. Leonard arrived, was the nature of the item to be 


subcontracted discussed? Was it described? 
A It was described as a 1.5 generator set. 
Q And did you state to Mr. Leonard, you or Mr. Rouse 


state to Mr. Leonard or did Mr. Leonard state to you the fact 


that. Teledyne had bid on a similar 1.5 kilowatt generator 
set at an earlier date? 


A The subject was discussed about the prior 
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9 bidding of 1.5 generator sets. Just how it came about, 
3 I can't recall. 
4 Q And had in fact Teledyne Continental Motors 
5 bid on a 1.5 kilowatt generator set prior to this hbreak- 
6 fast meeting? 
7 A Yes, we had bid on approximately 2300 1.5 ‘sieucdadaal 
8 sets in March of 1971. 
9 || Q Andin the course of preparing that bid, had you -~ tb 
10 your knowledge anyone else at Teledyne tried to approximate 
7 the costs of producing generator sets pursuant to that, I gues 
12 it is an IFB? | 
13 A Yes, I had th* contract administration people work 
14 up a proposal for bid and I reviewed it, worked with the 
15 contract people to establish the bid price on that particular 
16 IFB. 
17 9 What. was the approximate date that you worked 
18 up a bid price for the IFB? How far prior to the date 
19 of this breakfast meeting? 
20 A It was in March of '71l. 
1 Q Had Mr. Rouse stated to you any reason why you 
29 were coming along with him to meet this prospective prime 
3 contractor? 
24 A I was coming with him to assist. him in any way, 
25 having been familiar with the product itself and the nature 
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that we had just bid the -- worked up the bid package on it | 
in March. 

Q To the best of your recollection was any other 


subject discussed at the breakfast meeting in Mr. Leonard's 


presnce prior to the termination of that meeting? 


A Mr. Leonard, if I recall correctly, gave us a run- 
down on American Mare being a division of Eon, a New York 
company, and that he was the vice president and gencral 
manager of American Marc and a director of, on the board of 
directors of Eon Corporation priot to finishing that meet- 
ing. 

@) Did hc state to you why American Mare was inter- 
ested in finding a subcontractor? 

A Yes. 

He said that they had the big building or the big 
plant in Los Angeles an’ they only had the 1.5 contract 
left in-it since they had terminated a diesel engine that they 


were making and that the 1.5 could not support the overhead 


of that particular facility and they wanted to sub the 
contract. out. 
Q After the breakfast meeting -- 
THE COURT: Why don't we stop now. And you were 
going to give me this administrative ruling? 


MR. FELDSHUIH: I think that. may have come in that 
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2 envelope. I didn't have a chance to look at it. It was 

3 handed to me when I went. out to get a drink of water. I will: 

4 take a look and see. If not, I will get it to you the first 

5 thing in the morning. 

6 THE COURT: Otherwise, I will see you at 9:30 

7 tomorrow morning. 

8 MR. FELDSHUH: Your Honor, could I ask your in- 

9 dulgence to make that 10 o'clock for the reason that I travel 
10 from up in Westchester and the trains are invariably late. 

ll Even though I schedule, for example, the first day we had 

12 that 9:30 I was set to arrive in New York at a quarter to nine. 
13 |} I arrived in New York a quarter after 9 and I hroke my | 
14 back getting down here. Otherwise I would be very | 
15 pleased to make it at 9:30 but I can't tell about those 

16 trains. 

17 THE COURT: Okay, 10 o'clock. 

18 (Adjourned to Wednesday, July 17, 1974, at. 

19 10:00 o'clock a.m.) 

20 

21 

22 

23 

2A 

25 
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THE COURT: At the outset I will say that I 


have gone over this contingent fee bulletin you gave me 


addressing the 


defendant, and unless you show me cases 


that hold otherwise I will rule that it has nothing to do 


with this lawsuit. 


As I read this bulletin it relates only to 


soliciting contracts from the Department of Nefense. 


Its purpose ir to prevent 
or officers of the United 


in this case. 


Re. FELDSHUH: 


undue influence upon employees 


States, and that is not involved 


Your Honor, in the purchase order 


itself, paragraph H, this language was adopted. 


THE CoOuRT: I understand that. That is a 


question of contract. 


MR. FELDSHUH: 


In addition to that, may it please 
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the Court, the words and pertinent provisions of the prime 
contract were incorporated in this purchase order agree- 
ment. 

THE COURT: I understand all that. In order 
to protect your record you will recollect that I allowed 
your motion to amend the answer. 

MR. FELDSHUII: Yes. 

THE COUPT: I now strike that affirmative 
defense as insufficient in law. 

MR. FELDSHUH: May I point certain things out 
for your Honor for the record? 

THE COURT: Yes. 

MR. FELDSHUH: Insofar as the regulations now 
referring to the Armed Service Procurement Regulation, 

a copy of which I furnished to your Honor yesterday, at 

page 127, your Honor -- if your Honor will look at the top 
you will find those page numbers -- and if your Honor will 
look down at Section 1-505.3, at the bottom cf the page -- 

THE COURT: Misrepresentation. 

MR. FELDSHUH: Right. 

This provision, if your !llonor please, gives the 
sense and meaning of the posture of receiving a contingent 


.<@ in connectiom with a government contract. As a matter 


of fact, on page 128, Subdivision Item IV, it would be for 


TS a ee —SS a 
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the government to consider referring the case to the 
Department of Justice. That is apart from all other 
things that the government might do. 

In addition to that, as I pointed out a moment 
ago,the provisions of the prime contract as well as the 
rules and reculations pertinent thereto are adopted and 
incorporated within the purchase order as though set out 
at length. 

Finally, may it please the Court, it is our 
sense that this whole area of contingent fees was infused 
even into a kind of subcontract such as we have here so 
long as the material was going to go to the government 
and the government was going to pay a sum of money, part 
of which would be devoted to the payment of a contingent 
fee,and upon that basis, may it please the Court, we claim 


that aura of prohibition or even that sense of fraud was 


so serious that in this case there was no disclosure to the 


government that there was this very open and notorious 


contingent fee arrangement; that Teledyne as a prior 


contractor in relation to the government and having secured 


government contracts is charged with knowledge and notice 


of these provisions with respect to the Armed Services 


Procurement Regulations. 


Upon all of those grour way it please the 


cp 314 


Court,we state that it is a good affirmative defense °e, 
one which the vourt of its own motion must take c - ance 
Ors 

Your Honor,I take it by your denial of our 
motion for leave to amend -- 

THE COURT: I granted your motion. 

MR. FELDSHUH: You granted it and now you are 
striking the defense as a matter of law. 


THE COURT: That is to protect vour record. 


MR. FELDSHUH: Thank vou very much. I respect- | 


fully except to your HNonor's ruling. 

THE COURT: I may be in error but I'm not in 
doubt. Nowever,it is open to you if you think you can 
prove that the defendant corporation or the tion-defendant 
corporation and the individual defendants -- f’rst the 
non-defendant corporation was unaware of this Jee and 
therefore it was a violation of its contract. 

MR. FELDSHUH: Right. 

THE COURT: If you prove that, why, I will 
consider what result flows from that. 

MR. PELDSHUN: May I respectfully ask the Court 
for one further indulgence, although I know that your Honor 


has reached a deci-ion on this now? May we have the 


opportunity,your Honor, at the end of the entire case to 


~ 
wer 


to 


~) 


cp ib 
submit appropriate authority to you by way of decisions and 
perhaps,your Honor -- 

THE COURT: It seems to me you must have gotten 
authorities by this time and I think that the plaintiff 
is entitled to know what issues are involved in this case, 
and I think I went to a considerable extent permitting an 
amendment at this late date over the plaintiff's claim of 
Surprise,and if you haven't got your authorities by now I 
think you better save them for the Court of Appeals. 

MR. FELDSHUH : What I thought, sir, was that we 
would formalize the presentation. 

THE COUPT: The presentation is as formal as you 
need it. You have a record, and obviously if you can by 
any way,shape or manner persuade me that I'm wrong, I would 
rather correct it now than get reversed, so with that ‘aveat 
we will proceed on with the rest of the case. 

MR. FELDSHUIH: Very well, sir. 

MR. MITCHELL: Mr. Feldshuh, you were going to 
supply me with a copy of that requlation. 

Mr. FE LDSHUH : Yes. 

May the record reflect that I have provided a copy 


of the regulations to Mr. Mitchell. 
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HAROLD WAYNE RO US E resumed. 
REDIRECT EXAMINATION 
BY MR. MITCHELL: 
©) Mr. Rouse, vesterdav -- 
MR.FELDSHUH: Just one second. I see Mr. 
Coleman is still in the courtroom. 
THE COURT: Mr. Coleman, we will isolate vou. 


Q Mr. Rouse, yesterday you were asked some 


questions on cross-examination concerning three documents-- 


_your daytimers, Plaintiff's 1 in evidence, your notes, 


whichare Plaintiff's 2 in evidence and your letter of May 
13 to Mr. Leonard which is Plaintiff's Exhibit 6 in 
evidence. And you were asked as to the reason for the 
omission of certain lanquaqe between or that appeared on 
Exhibit 1 and 2, on the one hand, and your letter of 
May 13, on the other hand. 
Could you state for the record, Mr. Rouse, 

the causes for the omissions of that language? 

A What do you have reference to? What 
words are missing? 

9) Well, to review the questioning yesterday, 
I show you Plaintiff's Exhibit 1 in evidence, the pane 
which bears the date Wednesday, May 12, ard there are 


some crossed out lines toward the bottom. I believe vou 
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read yesterday vour handwriting stating "with Bank of 
America to pay us first.” No vou see that writing on 
that page? 

A Yes, I do. 

a) I will show you Plaintiff's Fxhibit 2 in 


evidence in which the langquaqe "“hefore anyone else" 


appears in your naragraph numbered 1. Do vou see that 
language? 
A Yes:,. TF ao. 
THE COURT: The point of his auestion is 


that neither of those expressions apnear in vour letter 
of the 13th? 
MR. MITCHELL: That's correct, Plaintiff's 
Exhibit 6 for identification. 
THE COURT: He wants to know why not. 
a) T will show the wintess Plaintiff's Fxhibit 
6 and refer you to paragraph No. 1 on thatexhibit. 
A It was simply an omission when T wrote the 
letter. When I stated here “which will be used to nay 


TCM invoices" it means the same thing to me as what 
I previously read. 
@) Retween the time that you left Los Angeles 


on May 12 and the time you wrote this letter, Plain- 


tiff's Exhibit 6, which you earlier testified was written 
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on tie 13th, had you had any communications with anyone, 
any representative of Eon, Mr. Leonard or Mr. Anton 
concerning the language of an aqreement regarding a 
special bank account? 

A No. 

‘@) On the Plaintiff's Fxhibit 1, the scratched 
out portion which I just showed vou, do vou recall when 
you made that crossout? 

A As I testified, I think it was vesterdav, as I 
completed those items or did something with them I 
marked them out. 

0 Can ypu state a date in which, to the best 
of your recollection you made that markout? 


A On the one you had in reference about the 


special account, to the hest of my recollection it was . 
on the date that I wrote the letter on May 13th. 

THE COURT: Actually, am I correct, that is 
not your recollection, that is what vou assume must have 
happened? 

THE WITNESS: Yes, that's riaqht. 

THE COURT: I assume you have no recollection 
of actually crossing that out? 


THE WITNESS: No, IT assume that is what 


happencd. 


2 
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0 Is the basis of your statements, Mr. Rouse, 
your normal vractice or your specific recollection? 

A It's my normal practice on the majority of 
the items that I will mark them out whenever I take 
specific action on them. 

THE COURT: The point I am making is vou are 
just reconstructing it, you have no recollection one 
way or the other? 

THE WITNESS: Yes. 637. 

2 You aiso testified yesterdav, Mr. Rouse, con- 
cerning the use of residual funds that the American 
Marc division of Fon would have from the Armv or 
from the government pavments. Can vou state what vour 
understanding of residual funds was in the context ofthe 
auestions vov were asked yesterday? 

MR. FRLDSHUH: Ohjection, vour Honor. pi = 
is imvroner redirect. The words speak for themselves. 

THE COURT: You questioned about his under- 
standing, so why shouldn't he? 


MR. MITCHELL: Your Honor, I don't have the 


transcript of yesterday, so I have to summarize to the best 


of my recollection. 


THE COURT: Objection overruled. 


A The residua’ funds would be that amount of 
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money -- let me say it another way. The aovernment 
would pay by check, it would go into the special account. 
Teledyne would invoice. The difference between the 
amount of the invoice and the amount the government had 
paid would be the residual funds by my interpretation. 

@) Now, was it your understanding that at the 
time these funds would have been received from the 
government, Teledyne would have known how much residual 
funds there would have been from anv particular qovernment 
payment? 

A No. 

MR. FELDSIUH: May I have that question 
and answer, please? 
THE COURT: The question was each time 


there was a payment there was some residual funds. 


Would Teledyne know the amount of that fund? He 
said no. 
0 Without instructions from American Marc 


division of Fon was it your understanding that the Bank of 
America would have known how much of the funds received 
from the government constituted these residual funds? 

A No. 

@) Who would in your understanding have known 


how much these residual funds were? 


2 
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A American Marc. 
re) In the course of your discussions durina the 


period May 10th through Mav 12th with Mr. Leonard and 
also during the course of your discussions on Mav 12th 
in which Mr. Anton was present, was the subject of the 
preventing of an attachment of funds by setting up 

a special bank account discussed? 

A No. 

(@) Would yu have accented on behalf of 
Teledyne Continental Motor a snecial account 
arrangement which did nothin; but protect aqainst the 
attachment by third party creditors of Fon or its American 
Mare division? 

MR. FELDSHUH: Objection. 

THE COURT: I don't think that is a 
contension that was made. As far as T remember his 
argument, this was supposed to make easier an attachment 
by vou people. T don't quite follow how it did, but that 
was his argument. 

MR. FPRIDSHUH: Right. 

MR. MITCHELL: I misinterpreted his arqument, 
your Honor. T thought it would’ hide the money in a 


different bank and prevent third party creditors from 


attempting -- 


| 


| 
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2 | THF COURT: I don't see why, but that was the 


3 argument. 

4 MR. MITCHELI: T withdraw mv last auestion, 

5 || Mr. Rouse. | 
6 | a) Just to summarize it, vour statement is that the 
7 subject of attachment of the special bank accounts was not 

8 discussed at all during this ;eriod? | 
9 | A The answer is it was not discussed. 

10 0 You were also asked some onestions yesterday, 
a.) Mr. Rouse, from your deposition and on pace 31 of vour 

2 | deposition -- 

13 MR. MITCHELL: This, hy the way, T helieve 

14 } is Defendants' Fyhibit RB in evidence. 

15 THE COURT: Is it Cc? 

16 MR. WEINBERGER:  B, vour Honor. ' | 
7 THE COURT: What paqe? 

18 MR. MITCHELL: Page 31, vour Honor. 

19 ie) "he appropriate portions that were read, 

20 Mr. Rouse, were on line 17 ane following. 

21 Reading line 17 through line 25, do you 

22 recall was that the occasion that you were answering 

23 with respect to the meetingat American Marc on the dav 

a4 of May 12 or the subsequent mecting in the lawyer's 
25 | | 


office, the office of the lawyers of Anerican Marc 


La] 


6 
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Division? 


A This would have heen 


American Marc facility. 


at the 


office of the 


THE COURT: it ee | orrect Mr. Anton and 
Mr. Leonard went with vou to the lawyers, hut Mr. Coleman 
didn't? 
THE WITNESS: That's right, sir. 
0 Ts it your testimony that vou didn't 


leave a copy of your dav timer, which 


Exhibit 1 in evidence, with cither Mr. 


at that occasion? 
A F dian’. 


9) In fact, you never left a 


timer at all, is that correct? 
A That's correct. 
@) Your testimony was, 


two days that you did leave a 


2 for identification -- 


IT believe, 


is Plaintiff's 


Leonard or Mr. Anton 


CcCOnNny 


of vour dav 


for the last 


copy of Plaintiff's Fxhibit 


THE COURT: In evidence. 
MP. MITCHELL: I'm sorry, Plaintiff's 
Exhibit 2 in evidence. 
QO With Mr. Leonard at his reque on May 12? 


Do you reme. ver that? 


MR. FELDSHWUH: 


I don't remember it heina 


10 
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his request. 
.@) Mr. Leonard's request? 
A I testif‘ed Mr. Leonard asked for a copy 
and ae made a copy und kept it in the office. 
THE COURT: He gave you back the original? 
THE WITNESS: Your Honor, as I remember, I 
think I stated this earlire, I can't remember whether I 


left the original with him and took home a copy or vice 


versa. 
THE COURT: Whatever you took home -- 
THE WITNESS: Yes. 
THE COURT: But vou do remember taking it home? 
THE WITNESS: Yes, sir. 
‘@) Mr. Rouse, you were also questioned on cross- 


¢ 
examination with reqard to the bottom of pace 38 and the 


top of page 39. your deposition, reference was made 
to the three major points which appear on a page of 
your daytime memorandum, which is Plaintiff's Fxhibit 1. 


And vou were asked on page 39: 


bd 4 Ts it also the fact that they didn't represent 


talks with Mr. Anton? 
"A That's right." 
A Mav I see the paqe vou are talking ahout, the 


daytime, please? 


~ 
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2) The page is the page that indicates, I believe, 


major points at the top. 


A Page ll, Tuesday. 
THE COURT: What's the date? 
MR. MITCHELI: May llth, the day is at the 


top of the page. 

A And the question aqain, please? 

@) Well, first of all, was it -- is it vour 
testimony that your handwriting on a certain date in vour 
day timer encompasses discussions held on that particular 
date? In other words, if anvthing appeared on May 11 
in your day timer and the paqe is Mav 11 would it of 


necessity have to have taken place on May 11? 


A No. 
¢ 
9 Isnt it a fact you used this, more or less, 
as a notebook as opnosed to an actual calendar cf the : 
dates when certain occurrences took place? 
A That's right. 
THE COUPT: T suppose in qeneral vou trieu 
to use the dates? 
THE WITNESS: That's right:' sis: 
Q Referring to he paqe indicated on the date of 


May 11 wita the heading of “Major points," did you 


Ihysically write this writing in your day timer before 
pny Y 
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or after \ou talked with Mr. Anton on May 12? 

A Before. 

0 SO aS a consequence, the writing on paqde 


desigqnate:! May 11 could not have recorded anv conversation 


you had with Mr. Anton; is that correct? 

MR. FRELDSHUH: Objection. 

THE COURT: Well, obviously. 

MR. PELDSHUH: That is the inference that 
your Hono: must draw and not counsel. 

THE COURT: Ohjection sustained. 

9) Is it a fact, Mr. Rouse, that in vour 

testimony from the deposition, which I just referred 
you to, you were referring to the fact that the major 
points wee not taken down at the meeting with Nr. Anton, 
but were cather referred to and covered subsequently at ° 
-hatmeeting with Mr. Anton? 


MR. FELDSHUH: Your Honor, I object to 


this forin of interrogation. Counsel is testifying. All 


he is prompting here is a ves or no answer. 

MR. MITCHELL: On cross-examination an 
attempt w.is made to impeach Mr. Rouse by the statement 
from his depositicn he didn't write down a record of his 
discussions with Mr. Anton which is correct. All he 


testified to in his depos ion, which T am trvina to 


np 


6 
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bring out, is that he later subsequently covered these in 
his conversation with Mr. Anton. But that is not the 
question he was asked on his deposition. 

THE COURT: Et will. allow: 2. 

MR. FELDSIIUH: T think vour Honor has the 
deposition in front of you and your Honor can determine 
the scone of the question. 

A As I stated I think earlier, I reviewed 
all these points in the precence of Mr. Anton, Mr. Leonard 
and Mr. Coleman. 

2) You also referred, Mr. Rouse, on page 62 
of your deposition, line 13 and the following -- would vou 


refer to thatportion of your deposition? 


A Yes, I have it. 
a) You were there asked the following question: % 
ed 8 Mr. Rouse, was there anv other person 


connecte.i with For or American Mare with whom you communi- 
cated on a. executive level in relation to this contract, 
the subcontract, other than Mr. Leonard? 
ae No one." 
Did vou intend, Mr. Rouse, to indicate that vou 
had not had a meeting with Mr. Anton on Mav 12 when yeu 
answered "No one"? 


MR. FRLDSHUUH: Objection. 
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THF COURT: Overruled. 
A The answer is no. 
(a) Were you not in fact referring to a folder 


of written communications which the naqe, nade 62 ana 


preceding page 61 of the deposition referred to? 


MR. FELDSHUH: Objection. 
(a) When you used the word -- when vor understood 
the question, “with whom you communicated at an executive 


level," did you internret communicated to be written 
communication in reference to the prior Exhibit 1 which 
was a folder of 22 documents from your files? 
A That is right. 

MR. FRELDSHUEH: I object and move to strike 
the answer, your Honor. 

THE COURT: Overruled. This is redirect. ‘ 
It is not binding. Tt's his view of what that testimony 
means. Obviously it's not binding on me. 

MR. FELDSHUN: Your Honor, I can't see 
that counsel's interpretation is necessarily that of the 
witness. 

THE COURT: He can say so. Obviously it 
would have more effect if counsel didn't ask leading 
questions. It's a conclusion I came to from readina 


the testimony mvself. 
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MR. FELDSHUH: Your Honor, I respectfully 
submit that irrespective of what your Honor's conclusions 
may have been, the posture of these questions is such as to | 
be certainly definitely improper in form and certainly 
leading and from the point of view of their contention 
thev may reconfirm in vour Honoc's mind something vour 
Honor previously arrived at, but they are statements of 
counsel md not statement of this witness. 

THE CCRT: I understand that. 

MR. FELDSHUI!: I think the practive is bad. 

THE COURT: Tf there were a jury here that 
might be important, but obviously he asked the auestion 
"What did vou mean" and if he came up with that answer 
that would be more effective. And if this were an 
important issue -- 

MR. FRLDSHUH: Sorry, sir, to me the posture 
of the questioning, he it a jury or non-jury case, should 
be competently done. 

THE COURT: That is what vou are paid to 
do and I am paid to rule. 
MR. FRLDSHUH: Ad} Peat. 
MR. MITCHFLL: T have no further questions 


on redirect, your Honor. 
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RECROSS EXAMINATION 
BY MR. FELDSHUH: 

9) Mr. Rouse, it is the fact, sir, that vou 
did sign Defendants’ Fxhibit RB in evidence and swore 
to the truth of the statements therein contained on 


November 30, 1972? 


A That's right. 
THE COURT: "That's right," that is the 
answer. Don't go any further. 
(@) Upon the occasion of your Swearing to the 


SS 


truth of these statements, you had read this Defendants' 


Exhibit B in evidence, is that right, sir? 

A That's right. 

Q Sir, it is the fact, is it not, that upon 
the occasion of vour writing the Mav 13, 1971 letter ou. 
had either in front of you or be vour mind, your daytimer 
Exhibit 1 and the memorandum, Exhibit 2: is that right. 
sir? 

A T would say yes. 

THE COURT: Again you have no recollection, 
but you are reconstructing the Prohatilities? 
THE WITNESS: Yes. | 


MR. FRLDSHUH: Your Honor, I take exception 


to your Ilonor's comment. This is a definite statement of a 
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witness. 


THE COURT: I understand, but i am trying 


to understand what he meant hy it 
don't know the difference hetween 


construction. 


For example, if vou asked me as a layman 


when I was born I would state on Februarv 24, 1969, but I 


have absolutely no recollection o 

MR. FELDSHUH: That 
neither do I. 

THE COURT: LE that 
want it on the record that I wasn 
recollection but from reconstruct 
am reasonably satisfied that this 
present recellection of doing the 
don't think he is zombie. 

THE WITNESS: That's 


THE COURT: I think 


tion of the events and he sees the letter and figures 


that is how it happened. And T 
impression is correct. Tf vou 
free to say so. 

THE WITNESS: No, 1 


THE COURT: You may 


Laymen, you know, 


recollection and re- 


f that event. 


is: rue, Sir; and 


is important I would 
't speaking from 


ing from hearsay. I 


witness has no 


se things, because I 


right, I aaree. 


he has a aqeneral recollec- 


want to know if my 


disagree with me, feel 


agree with you, sir. 


say to me "Judge, that 
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MR. FELDSIPUH: In that connection, mav I 
point out to your ! or that in the course of the denosi- 


tion which took place on September 12, 1972, there was 


may be your memory, but my memory is different." 


no difficulty as to thiy witness’ memory. 
THE COURT: That's richt. Laymen don't 
know the difference between when you ask them if some- 


thing happened, if they think it ha, -ened because it 


prcbably did they say yes, it ‘happened. That doesn't 7 
mean they recollect that it hevpened. I want to know | 

which he is saving. I wasn't the : during the deposition, | 

thank God. 
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I notice, sir, that with regard to those major 
points, Items 1, 2 and 3, as they appear on May 11 on 
Plaintiff's Exhibit 1 in evidence there is no strikeouts, 
Sir. You didn't strike those items out? 

A That 2128 rignt. 

Q You testified in response to “Mr. Mitchell's 
questions that when you do something it was your practice 
to strike these things; is that right? 

MR. MITCHELL: I object to that. That was not 
his testimony. His testimony was as to certain items 
of agenda, if there were things to do in the future, when 
he in fact did them in many cases he would strike them. 

THE COURT: It was his normal practice to strike 
them. That is my recollection. 

MR. FELDSHUH: That is what I thought I heard: 

(@) When you wrote the letter of Nay 13, 1971, you 
testified that that letter of May 13, 1971, incorporated 
the points discussed with Mr. Leonard hetween the period of 


May 10 and May 12; is that right? 


A No. 

9) Did they include points not discussed with Mr. 
Leonard? 

A They covered the points that we had agreed on. 


Q That is what I mean. 


to 
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A Okav. Well, there is a difference. 
THE COURT: You didn't cover everything that was 


discussed? Is that what you are sayinq? 


THE WITNESS: That is right, sir. 


Q Having written the letter, did those points, 
1, 2 and 3, or were those points incorporated in the May 13 
letter? 

A In essence -- let's see. No, because these 
were statements of facts, sir. 

Q So, therefore, it is the fact, is it not, having 
not incorporated those points in the May 13 letter, you 


did not use those points as a basis for writing the letter 


of May 13? 
THE COUPT: Which points are you referring to? 
Q Referring to all points, 1, 2 and 3 on May 11,° 
sir. 
A The May 13 letter speaks for itself. 
Q Yes, and the notes speak for themselves. 
A But I can't give you a Straight yes or no because 


there was some discussion in the letter about how we were 
going to handle the inventory and also about our buying 


the inventory. 


Q With régard to Item 1, namely: "Eon refuses 


to novate the contract to TCM; wants to subcontract" -- 
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Q -- you didn't have to incorporate that in ycur 
May 13th letter because that is what you did; isn't that 
right? 

A Yes. 

Q That is how you account for not incorporating 
that in the May 13th letter. 

Now, Item 2: "There is enough money in contract 
in the 4350 units to satisfy TCM invoice per Leorarj." 

As you testified a moment ago, there is no 
mention of Item 2 in the May 13 letter at all; isn't that 
right,sir? 

A That is right. 
Q And there is no mention of that in the -- 

THE COURT: Exhibit 2, the memorandum? 

Q In like manner, sir, there is no mention of 
“There is enough money in contract for the 4350 units to 
satisfy TCM invoices per Ieonard"; there is no mention of 


that in the memorandum, heing Exhibit 2 in evidence; is that 


» 


correct? 
A That is correct. 
THE COUPT: Why is that? 


IT suppose that is what you are asking. I suppose 


you are not wasting your time making him testify. No vou 


' 


| 
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have a question to ask? 


MR. FELDSHUH: Yes. One further qestion, your 


Honor, “hat I would like to ask. 
Q How do you account for the omission? 
THE COURT: That is the question I asked him. 
Why is that? 
THE WITNESS: Why did I omit it? 
THE COURT: That is right. That is what he is 
driving at. Why did you omit it? 
THE WITNESS: Because this was -- 
THE COURT: What is "this"? 
@) "This," referring to the NDaily-Timer? 
A No, it is not. You asked me a question about 
Item No. 2. Is that what you are asking? 


(a) Yes. f 


A You are asking about Item No. 2: "Is there 


enough money" -- 


THE COURT: Yes. The question is why doesn't 
that item reflect itself in the letter or your memorandum? 


That is the question. 


THE WITNESS: I saw no need to put it in there 


because this was a statement made to me and I covered how 


24 the money would he handled in my letter of May 13 by setting 


25 up the special bank account to hold the money that Teledyne jj; 
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would own that would come to them, so there was no need to 
put something in there that we had agreed, that tnere was 
enouch money in the contract. 

Q On the occasion where you asked him that, did 
you ask him how much money? 

A Yes. I think I testified to the fact that it 
was done twice, once on Mav 19th, followine the review of 
the prime contract we talked about it. I asked him to 
novate the contract and he would not novate the contract. 
So then we saw the paragraph in there about progress pay- 
ments. We asked him if there was money still remaining 


for the second year procurement and he said yes. 


Q My question was, did you ask him how much? 

n He said the tull -mount of the money for the 
second year procurement. . 

QO Did you know how much that was? 

A No, sir. It would he impossible for me to 


know pecause Idid not ) now what they were selling the units 
for to the United States Government. 

9) Did you ask him? 

A As IT remember,I didn't exactly -- I didn't ask 
him the exact dollars to the best -- 


() But you know what your dollars were because you 


multiplied by 360? 


rw 
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A No. At that time we had not negotiated the 
price of the units when we first reviewed the pri-- contract 


when this came up. 


Q There came a point in time when you did fix the 
price; do. recall that? 

A That is right. 

Q At that particular time you did know the amount 


of your subcontract,the total amount of that, didn't you? 
A That is right. 
a) Did you ask Mr. Leonard ayain if there was 

enough money to cover the amount that you then knew to be 

the subcontract price? 


A Following the discussion, my discussion with Mr. 


Leonard in regerds to the D&B report late in the afternoon 
of the 10th, he said to me, he said, "I don't know why you 
are concerned about gettin, paid. X11 the money is 
remaining in the second vear procurement," and Idid not 
pursue the exact dollar amount,because that meant to me -- 

THE COURT: He asked vou did you do it and you 
said no. 

oO Try to answer my questions yes or no, if you can, 

please, without explanations. 

Is there any notation with reaqard to: There | 


is enough money in the contract for the 4359 units? 


| 
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THE COURT: Don't ask him is there any notation. 
Point out that there is not and ask him why, if that is | 
what you want to know. 
MP. PELDSHUN: All I want to ask him, sir, 
is whether -- 
Q Did you get this infc’ mation, the same intorma- 


tion that you claim Leonard stated to you, from Mr.Anton? 


» 


I did not. 

THE COURT: Are you finished? 

MR. FEL'SHUII: No, I'm not I am just putting 
down these exhibits. 
May I have half a second, yor Honor? 

TiiE COURT: Yes. 
(Pause.) 


a) ‘Mr. Rouse, with regard to the purchase order, 


my recollection of your testimony --- 


THE COURT: I don't remember anything on redirect 


about purchase order. 


MR. PELDSHUH: I thought that counsel brought that 
up. 

THE COURT: I don't recollect that. 

MP. FELDSHUH: Mention of the purchase order? 


MR. MITCHELL: I don't recollect that, Mr. 


Feldshuh. 
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MR. FELDS.INN . I think you are mistaken, sir, 
but of course your recollection is hetter than mine. 

THE COURT: I have doubts about it. 

MR. PELDSHUIM: May I just for the record, then, 
just to protect the record, if it please the Court, merely 
state as an offer of proof that the prop..sed question was: 
When did "r. Rouse receive the purchase order and where? 

THE COURT: You can ask that question. 

When did you receive the purchase order and 
where? 

THE WITNESS: On the day of the 12th at the 
American Marc facility. 

MR. FELDSHUH: Just one more question? 

Q Was Mr. Anton present at the time you received 
the purchase order, when it was hand-delivered fo you? 
A To the best of my recollection, yes. 


MR. FRLDSHUH: That is it, your Honor. 


THE COURT: Now, to illustrate that Mr. reldshuh's| 


advocacy ‘is much better than I gave him credit for, he made 
by a scries of what seemed to me stunid questions very much 
an impression on my mind that the change order incorporating 
the bank account was not Signed. Do yov propose to explain 


that? 


MP MITCHETL: I can explain it,your Honor. 


! 
| 
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THC COURT: By this witness? 


MR. MITCHELL: Are you talking ahout Nodification 


THE COURT: Yes. 
MR. MITCHETL: We have a siqned copy. 


THE COURT: You are not going to do it by this 


MR. MITCHELL: No. The original copy in our 


file was unsiqned. We have obtained a signed Xerox copy 


of a purchase order Modification No. 9 signed by Mr. Leonard, 


which may have been the one that accompanied his letter of 


October ll,which is in evidence. 


witness. 


witness. 


the stand. 


THE COURT: You are not going to do it by this 


You are going to do it through a more appropriate 


¢ 


Is that all? 
MR. MITCHELL: That is all. 
THE COURT: Off the record. 
(Discussion off the record.) 
(Witness excused.) 


MR. MITCHELL: I will call Mr. Coleman back to 
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HO ME FP Fi COLEMAN, resumed, having been 
previously duly sworn, testified further as 
follows: 

DIRECT EXAMINATION CONTINUED 


BY MR. MITCHELL: 


Q Mr. Coleman, if my recollection is correct, 
we ended offyesterday with a discussion of what occurred 
at the breakfast meeting on May 10, 1971. Did there come 
a time when the breakfast meeting that you testified to 


yesterday terminated? 


A Yes. 
Q What happened thereafter? 
A Mr. Rouse and Mr. Walper and Mr. Leonard and 


myself went to the American Marc plant to have further 
discussions. 

2) Whose office did you qo to? 

A We went ints an office just adjacent to Mr. 
Leonard's, 

Q Did there come atme when you took a plart tour? 

A Yes. We nad a discussion about the contract or 
the amount of units left in it and then we took a tour to 
see their manufacturing facility and their methods of 
manufacturing and ‘the inventory that was there. 


Q Approximately how long did the meeting in the 
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outer office take place before you went on the plant tour; 
how many minutes, if you can recollect? 

A Oh; 30,45 minutes,probahly. 
And to the best of your recollection what were 
the subjects discussed and what was the sum and substance 
of the conversations? 

A At that particular point of time Mr. Leonard had 
acquainted to us their contract, the fact that it was a two- 
year procurement contract, and that they were almost at 
the end of the first year procurement; that there was a 
250 piece add-on to the first year procurement, and that 
they had certain inventories that were in excess of the 
first year's procurement and that he was -- they were 


interested in subcontracting to someone the second year 


. . . ¢ 
procurement,which was approximately 4300 units. 


9) Was any discussion of price had in this particular 


meeting,the subcontract price? 


A You mean prior to the plant tour? 
@) That is right. 
A I dont recall if the price came up at that parti- 


cular time or not. 


Approximately how long did the plant tour last? 
A Oh, less than an hour, I'd say. 


And thereafter did neqotiations resume? 


to 
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A Yes. 
Q Who was present at these negotiations? 
A Mr. Rouse, myself, Mr. Walper, Mr. Leonard, 


at the start of the meeting. 
@) How long did these negotiations last? 


They lasted until late in the afternoon on Monday 


and -- 
Q This would be May l6th? 
A May 10th, yes, on Monday. 
@) And during the course of these negotiations was 


any discussions had of the prime contract between American 


Marc and the United States Government? > 


A Yes, as I said, we talked about it heing a two- 


year procurement contract,the total number of units that were | 


¢ 


remaining in the second year portion, the inventories. 


Q Which inventories? 


A The inventories that would be excess of the first 


ear procurement, 
y 


And after the tour we then were talking about -- 


started negotiating what Teledyne would be willing to pay 


the American Mare - fon Company or what we would expect 


them to pay us for the units if we produced th a for them, 


Q Was there any discussion had on the subject of 


novating the contract versus subcontract? 


SOT ee tap ‘ an el! . 
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r Yes. ir. Rouse did mention novating the con- 
tract as the simplest form of doing business in that 


particular case. 


Q What was the reply, if any? 
A Well, Mr. Leonard's reply there was that he 
didn'tvant to novate. He would ratherthe company keep 


the prime and finish it as a prime contractor so that they 
could administer it through the end of the contract because 
they wanted +. keep in qood graces with the government 
because they had other contracts at Eon that they wanted 

to produce on. 

Q Did there come a time when the credit worthiness 
of the American Mare Division of Eon was a topic of dis- 
cussion during this day? 

7“ COURT: Credit worthiness, did you say? ¢ 
Mn. MITCHELL: That is correct. 

@ Ir other words, the ability of American Mare - 
Eon to pay Teledyne any price which might be agreed to 
as a subcontract price. 

A If I recall correctly, during the meeting Mr. 
Rouse had made a telephone call back to onr office in 


Muskegan and asked -- 


Q Were you present when he made the telephone call?! 


A Yes, I was. 


j 


| 
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QO Were you listening in on an extension? 
A No, I was listeniny to his side of the conver- 
sation. | 
Q Was anybody else present during this telephone 


conversation other than yourself and Mr. Rouse? 
A I'm sure that Mr. Walper was still seated and 


I'm not sur whether Mr. Leonard was there at the particular 


time because he was in and out of the meeting on different 
occasions, so I am not positive whether he was there at 
that particular moment. 

Q And subsequeny te this telephone conversation 
had by Mr. Rouse, was there an further discussion “ith 
Mr. Leonardad the American Mare people? 


A Would you repeat the question? I didnt hear it 


’ 


Sir: t 


MR. MITCHELL: I will withdraw the question. 


Q After Mr. Pouse's telephone conversation did 


the meeting continue? 

A Yes, it did. 

Q What was said,as best you can recollect, 
immediately after Mr. Rouse's telephone conversation? 

A Well, “ir. Rouse made the telephone call and at 


that particular time we just continued to discuss the 


arrangements that would be made between American !Marc-Eon 
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2 | and Teledyne. Mr. Rouse again asked for novation and Mr. 
| 
3 | Leonard again said he didn't want to novate the contract. 
4 Q Did there come a time when Mr. Rouse told you 
5 || wh the substance was of this telephone conversation? 
6 | THE COURT: There was no substance to the con- 
7 versation. The only thing he did was ask the question. 
8 He got no answer. At a subsequent time there was an answer. 
) m > s 
: MR. MITCHELL: May I have the last answer read 
10 || back? 
ll | (Answer read.) 
] 
| a | 
13 ! 
| 
14 || 
15 |] 
| 
| 
16 || t 
i 
17 } | 
18 |} 
9 || 
| 
20 |! 
7) ae || 
< | 
| 
22 | 
| 
23 
1 | 
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Q Did there come a time when Mr. Rouse 
had occasion to make a second telephone conversation 
during the day? 

A Yes, late in the afternoon. 

@) And who was physically present to hear him 
within earshot during this telenhone conversation? 

A I believe I was the only one present on t>2 
second telephone call. 

16) From what you heard what was the sum and 
substance of at least his side of the telephone conversa- 
tion? 

MR. FELDSHUH: Mbjection. Tt is not 
binding on any of these defendants. 

THE COURT: Overruled. Tt's for the vurpose 
of setting up an answer. , 

What do you remember ahout that conversation? 

THE WITNESS: Well, Mr. Rouse had a 
conversation -- 

0) Just state what you heard Mr. Pouse say. 

A I heard Mr. Rouse ask ahout the D&éER report 
on the Fon Corporation and words to the effect from his 
portion of the conversation that they were not in too 


good shape and that snecial arrangements should he wade. 


@) And thereafter did the meeting resume? 


DD 


23 
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A Yes, it dia. 


0 And what if anything @id Mr. Rouse sav with 
reqard to the topic you heard him sneak of on the nhone? 
A Mr. Rouse informed Mr. Leonard that -- of 
the D&B report, that Fon was repc: cedly not in too qood a 
shape and to assure the Teledyne Comnanvy that they would 
receive the monies that were due that sore kind of 
special arrangements would have to be made to assure 


Teledyne that they would own the monies from the second 


year procurement. 


MR. FRLDSHUH: I missed the last three 
words. 
THE COURT: Own the monev, o-w-n, is 
that right? 
THR WITNESS: Yes. f 
o) And what if anything did Mr. Leonard say in 


response to this? 

A Well, there was quite a hit of conversation 
and T quess the outset cf it was that they would aaqree 
to set up a speci: l bank account where the monev from 
the government would flow through and be held for the 
payment of TCM invoices only. 

@) vo 0 this poirns had the amount of the per 


unit subcontract price heen determined or heen aareed 
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upon by neqotiations? 


A I believe it had, but T am not positive just 
what time of the day since we met all dav that it did 
come up. T believe it 

a) At some point during the neqotiations this 


359 


dav did Mr. Lennard say anything with reqard to the 


adequacy of the money to core 


under the second procurement vear with reaard to paying 


in from the 


aovernment 


Teledyne for its per unit price under the subcontract? 


A Yes, after discussing the snecial hank 


account and Mr. Rouse trvina to aet him anain to 


novate, he said that he thouqht we were -- and I am trying 


to recollect his words -- he thought we were being 


overly cautious because the money trom the second year 


procurement was there and available. 
a) Did vou ask 
dollar amount was to be 


American Mare un@dre the 


A No, sir. 


by the 


Leonard then what the 


S. Government to 


second proqram year? 


‘@) Pid you come to learn during the year -- 


THE COURT: 


or Mr. Rouse? 


THE WITNESS: 


didn't ask how much money wa: 


far 


Tt reeall, 


under the contract. 


T take it vou mean either you 


sir, 


tr 
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THE COURT: That is what I understood his 
question to be did either one of vou ask. Is that the 


way you understood the question? 


THE WITNESS: Yes 
THE COURT: ny the wav, I take it vou 
didn't do much of the + ing in this meeting, or am TI 
wrong? 
THE WITNESS: No, T didn't do too much 
talking. I was there as an observer and assistant to Mr. 
| 
\} Rouse. 
O What was the discussion which ensued that day 


concerning the setting up of a special account? 
Do you recall what the conversation was? “ho first 
brought up the idea? 
\| A I believe, if I reeall correctly, Mr. Rouse ¢ 
brouqht up that he would have to have a special hank 
account or some means of assurance. 
0 And did the Bank of America become the 
subject of discussion during that meeting? 


A The Rank of America was suagested hy Mr. 


i| Leonard as heing a large California Bank and if T recall 


Mr. Rouse's statement, he said “Yes, we know the Bank 
of California and they are a biq hank.” 


\ THE COURT: Rank of America. 
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THE WITNFSS: Rank of America, ves. 
THE COURT: You misspoke. 

A "And that would be acceptable." 

a) Were there anv discussions had concerning 
the possibility of Teledyne Continental Motors attaching 
funds held or to be held in the Rank of America special 
account? 

A Would you reneat that, please? 

MR. MITCHRLL: Would wu repeat that, 
please? 


(Ouestion read) 


A I don't recall and Ian blank on that particular 
thing. I don't recall any such words in mv recollection 
anvway. 

¢ 
QO The word "attachment" to the best of vour 


recollection was not discussed, is that correct? 

A Right. 

0 Did there come a time during the course 
of these discussions that Mr. Pouse or yourself requestea 
that the money to be coming in from the government 
under the second program vear he put into an account 
controlled by Teledyne, into a Teledyne account? 

A There was discussion about a bank account 


controlled by Teledvne and it was cetermined that this 


ur 


16 
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18 


19 


\ 
Jwr6 Coleman-direct 353 
could not happen because the qovernment would not be 
doing business with Teledyne and so therefore could 
! 
not pay to a Teledyne account. SO 1t was set up into : 
a special account of American :larc and we were to be 
| 
paid out of that. 
0 What was vour ‘derstanding of why the 
jovernment would not pay Teledyne? 
| 
A Because we were not a prime contractor to the 


governnent. We were a subcontractor to the American 
Marc Fon. 

0 Based on vour experience with covernrent 
contracts, is itvwwur opinion that the qovernment will onlv 
pay a prime contractor and not a subcontractor directly? 

A Yes, sir. 


E ¢ 
2) Was there also a discussion on that dav -- T 


am referring to May 10 -- concerning any inventory or 
excess inventory on hand at American Marc? 
A Yes, we looked at that inventorv when we 


made our plans here and discussed that there were 


certain inventories that would he in excess of the 
first year procurement and the 250 unit add onto the 
first year and that American Marc would like to sell us 
that inventory for use on the second year procurement. 


0 And did anv discussion ensue concernind 
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negotiating a price for the inventory? 


A Yes. 
9) What was that discussion? 
A Well, we reallv was talking about two thinas 


at the same time, the inventory and the tooling, because 
without one you didn't need the other. 

THE COURT: Tell me what tooling is. 

THE WITNESS: Thr fixtures, the situation, 
the special test equipment, etc., that is revuired to 
perform a particular contract. 

THE COURT: Why did vou need the tooling? 

THE WITNESS: Without thetooling we wouldn't 
need the contract because we would have to make new 
tooling ourselves which would be prohibitive. 

THE COURT: So you couldn't have done it? 

THF WITNESS: Yes, sir. 

Is it fair to state that the inventory would 
ultimately go into the end product and the tooling 
would have to be used to do the manufacturing process? 
Ts that a fair statement? 

A Yes, that is right. 
Q Did the question come up during the negotia- 


tions on this dev as .to the ownership of the inventory? 
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A We asked Mr. Leonard if American Marc owned 
the inventory and he said yes, it did belond to American 
, | 

,Mare and therefore they could sell it to us. ’ 


oO And -- 


THE COURT: I take it you could have hbouaht 


the tooling from these people and bought the inventorv 
elsewhere? 
A Yes, sir, we could have. 
THE COURT: With...t the tooling no deal? 
THR WITNESS: Right, yes, sir. 
THE COURT: You would have made a deal 
without the inventory? 


THF WITNESS: Yes, we could have qone to 


other vendors or a vendor and aot a part, but not 
without the tooling. 

a) Did there come a time during that dav 
when a price was aqreed on for the inventory? 

A Yes, after some neqotiation it was aqreed 
that -- hetween Mr. Rouse and Mr. Leonard that we would 
nay 7% cents on the dollar for the inventory and T think 
the fiyure wound up to he $25,000 for the tooling. 


THR COURT: The costs had nothina to Ao 


with their costs, that was just a flat fiqure? 


THR JTTNFSS: \ flat figure, ves, sir. 
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2 @) When you say 75 cents on a dollar for the 

3 inventory, what was that 75 cents on a dollar measured 

4 against? : 

5 A By taking the purchase order from American 

6 Mare to their ventors that supplied an individual part, 

7 the cost of that part less 25 per cent. 

8 (a) So is its /air statement that the amount of 

9 the inventory, the purchase price of hte inventory, | 

10 couldn't be determined that day as a dollar ficure? | 

ll A No, sir. | 

te THE COURT: It is a fair statement, ves, it | J 

13 could not? 

14 THE WITNESS: Yes, it could not be determined. 

15 (@) During the course of negotiations on Mav 

16 10, did Mr. Leonard have occasion to leave the room, } 

17 | to l-ave the presence of the other negotiating parties 

18 from time to time? 

19 A Yes, during the course of the dav everybody my 
a 

20 was leaving the room at different occasions. Mr. Leonard 

21 did have occasion to leave several differnt times. 

= @) Did you yourself take any notes of the 

23 negotiations during the day? 

ee A I didn't. 

25 1@) Did you observe anvone else taking notes? | 
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i) 


| A Mr. Rouse took notes the entire dav, which 


| is his normal method of operation,and in everv meetina 
1| ° . 
4 I have been on he did, so, ves, he did. 
i} 
5 , 
(9) My question refers to that day. 
6 ne 
A Yes, he did. 
: THE COURT: Did Mr. Leonard take notes as 
8 *> 
|| far as you know? 
9 e ta NT > ' My + 
THR WITNESS: I. don't ‘think so; sir: id 
10 ' ee 
don’t think so. 
| 
i i THE COURT: And the other person, whatever 
12 P are ne : 
his name was, he didn't take notes? 
13 ; 
A No, sir 
14 
| 2) And was a per unit price for the subcontract 
15 : 
worked out that dav, that is, Mav 10? 
16 pipette , F 
A Yes, TIT helieve it was. i think 2% was 
17 || rp fs en : : 
\} finally settled at $360 per unit of which we would Pav 
| 
18 || . 
\| Mr. Walper $5 per unit. 
| 
19 || ; Dass 
9 | (9) Was Mr. Walper rresent during the majority 
20 i , r . 
{| of these neqotiations on this day as well? 
a1 || 1 
= i| A Yes, he was. 
| 
a ; : 
oO And was the topic of a $5 ner unit fee for 
23 ii i : - : . b 
Mr. Walper -- did it come un in the presence of Mr. 
24 : ‘ 
{| Leonard during that day? 
25 || | 
y A Yes; (Ut dad. 
|| 
| 
| 
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@) Approximately what time did the meeting 


adjourn on the 10th? 


A To the best of mv recollection Mr. Leonard 


got a little heated up and decided to go home around 
5 o'clock or shortly after, and so we adjourned the 
meeting. 

(9) What was the occasion of Mr. Leonard's getting 
heated up as you put it? 

A Tf I recall correctly, he was not too hapry 
with the price offered for the tooling, one, and, two, 
that we'd asked too much money per unit for the second 
year procurement. 

(a) Well, as of the end of the day, the end of 
negotiations on May 10th, was there in fact an aqreement 
on the per unit price for the aqenerator set? 

MR. FRLDSHUH: Ne just testified to that. 
MR. MITCHELL: We just testified -- 
THE COURT: He wants to make sure this last 


answer doesn't qualify that. 


A Yes, there was an aqreement on the price that 
we would settle for. 

‘@) And had the fiqure of 75 cents on the dollar 
been definitely established for the inventory at the 


close of May 10th? 
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A If I recall correctly, the offer of 75 cents 
on a dollar plus the $25,000 for the toolinada -- Mr. 


Leonard made the statement thathe could not authorize that 
until he talked to his people in New York and that was 


just prior to leaving the meetina that evenina. 


0 Py that are you referring to both the price 
for the nhventory and the price for the tooling, or are 
you referring to just one of those? 

A Both. 

(@) Did the meeting resume the next day, that is, 
on May ll, 1971? 

A The meeting resumed in Mr. Rouse's room at 
the International Hotel on the 11th. 

‘@) How did it come to be that it was at Mr. 


; ; | 
Rouse'’s room as opposed to American Mare offices? 


A y believe, if my recollection is correct, that 
Mr. Leonard would rather we meet at the motel or the 
hotel, rather, than to mer* at che plant since he didn't 
want too much commotion around for the other neople 
in the nlant to see. The reasons for it T am not 


sure. 


OQ During the meeting of May 19th had he indicated 


any plans to licuidate or close down the American Marc 


plant? 
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A Yes, he had made the statement to us that 


La) 


oo 


the reason they were looking for a subcontractor was 


concerning the inventory, and I ask you if this is the 


4 that they just recently stonped or had stonped 7. ducing 

5 a diesel enqine line they had and that the overhead | 
6 for that particular facility could not be supported with | 
7 just the 1.5 contracts, so consequently they would 
6 like to subcontract the remainder of that out and close 

° the facility. 

10 (a) Approximately what time did the meeting 

1 of May llth commence? What time of day was it? 

12 | A Somewhere in the neiqhhorhood of 9 o'clock. | 

| 

Is | The exact time I don't recall. Around 9 o'clock. 

" ‘e) And at the time of the commencement of the 

15 | meeting of May llth had either yu or “Mr. Rouse prenared 

16 the draft agreement to co over? ; 

7 A Yes, Mr. Rouse had prenared a rough draft 

19 Mr. Leonard's arrival and of the terms and aqreement 
20 | that they had reached the day hefore. | 
21 ‘a I show you Plaintiff's Fxhibit 5 in evidence, 

22 which is an agreement ultimately executed on Mav 12th 
23 | 
| 


final aqreement which the draft von are referrina to 


18 of what was discussed on the 10th in prenaration for 
related to? | 
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2 MR. FELDSHUH: If he knows. | 
3 0 If you know. 
: 13 A Yes, this is the final aqreement. 
| 
5 THE COURT: The question was was the draft 
. 6 you were talking ahout on May 11 the draft of that 
s 4 agreement? 
8 | mry r | 
THE WITNESS: yes; it: sas. 
| 
¢ | ‘ 
’ lI @) Nid this draft subsequently become typewritten? 
10 | A Yes, Mr. Walper had arrived at the room. 
MN ! Mr. Walper and I took the handwritten notes from Mr. 
9 P . ‘ 
12 Rouse, took it to a public stenoarapher for tyning 
13 and brought it back to the hotel roon. 
M @) And were Mr. Leonard and Mr. Rouse at the 
15 | hotel room when you left with Mr. Walper? | 
| 
1} ¢ 
16 i! A Mr. Rouse was there. Mr. Leonard had not 
i , ; 2 
: arrived. He arrived while Mr. Walper and I were qoing 
i 
18 || : 
to the stenographer. 
19 || Q Approximately what time did vou return from 
| 
20 | . 
the stenographer? 
9 
et i A Around 10:30, a quarter of 11. I am not 
2 || a ee 
Py ! Sure exactly what time it was. 
23 | | 
\| THE COURT: What time did you leave to qo 
= there? 
95 | ; 
aa THE WITNT.SS: It would have heen ahout 9:30, | 


SOUT oN ih i ff i i bei 


A 419 


jwr Coleman-direct 362 
a quarter of 10, somewhere in that neiqhborhood. 

0 I take it that the meeting could not have 
started at 9 o'clock thatmorning if you had left at 


9:30 and Mr. Leonard had not shown up? 


A The meeting with myself and Mr. Rouse and Mr. 
Walper was -- Mr. Walper arrived around 9 o'clock, sir. 
@) Was that when vou were referring to before 


when you said "The meeting started"? 

A Yes, it was. 

@) Was a discussion had when vou and Mr. Walper 
returned concerning the typewritten draft of the 


agreement that you cam  .2ck with? 


A Was a discussion -- 
Q Had. 
A When Mr. Walper and I returned with the 


typewritten forms, Mr. Rouse reviewed it, looked over it, 


it was a poor job of typing. There were several 
errors in it. They did review it, ves. 

THE COURT: You mean by “they" -- 

THE WITNESS: Mr. Rouse, Mr. Leonard, 
myself. 

THE COURT: Mr. Walper wasn't with you? 

THE WITNESS: Mr. Walper was there. 1 


don't recall whether he looked at it or not. 
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| | 
2 | 2) Mic there come a time when it \-as sent out | 
3 again to be retyped? | 
4 || A Yes, it was rewritten. Mr. “Yalper and I 
5 || returned to another stenographer and had that rewritten -- 
6 | retyped, I'm sorry. 
7 @) If vou know, where were Mr. Leonard and Mr. 
8 | Rouse when you and Mr. Walper left the hotel to qet it 
9 Il 4? 
retyped 27°77 
| | 
10 || A They were at the hotel. 
! 
i| 
ll | @) What time didyou return with the second | 
| | 
19 


12 typewritten draft? 


13 |} A I just. don’t recalt. I just don't recall 

14 || what time it was. 

a 

5 | ‘@) Was it before lunch or after lunch? 
| 

16 |] ' aa . 
A I can't remember, no, sir. 
i] 
1 . . . * 

7 | a) I believe vou testified earlier at the 

18 |! close of the meeting on May 10 Mr. Leonard seemed unhappy 

19 | about certain price terms. Was anything discussed on this| 
\ 
i 

20 || topic in your presence on the morning of May 11th? 

¢ . 

21 || A TI think when -- Mr. Leonard made the state- 

22 ! ment after we qot hack to the hotel, and Mr. Leonard 

3 made the statement that he had approval from New York on 
i| 
| 

24 the terms that were offered the day before. 
i 

23 || 
} 


THE COURT: Ts it necessary to repeat and 
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duplicate testimony that is not in issue? 

MR. MITCHELL: You're right, vour Honor. 

THE COURT: As a matter of fact, it seems 
to me you want an answer. 

MR. MITCHELL: I haven't gotten to the time 
when Mr. Coleman and Mr. Rouse were there. 

THE COURT: You want to cover when Mr. Coleman 
and Mr. Anton were there? 

MR. MITCHELL: Yes, I will cover that. 

THE COURT : Pr. Coleman left for a good 
part of that. 
MR. MITCHELL: Not the meeting in American 
Marc. 

THE COURT: Skip to when Mr. 4A iton was 
there and cover that and then 40 on to new stuff. 


(a) Approximately what time did the mesting of 


May llth adjourn? 

A Around 3:30, 4 o'clock in the afternoon. 

(@) And did my meeting take place the following 
day, Wednesday, May 12th? 

A On May 12th, Mr. Leonard had told us -- on 
May llth, Mr. Leonard had. told us he hid a Mr. Anton 
flying out from New York to cosign the agreement and that 


| he would arrive sometime around noon on the 12th. 
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And on the morning of the 12th, around noon, Mr. Leonard 


and Mr. Anton picked Mr. Rouse and I up at the hotel 


‘ 
eee 


and we journeyed to the American Marc office. 
‘@) And did a discussion take place at the 


American Marc office? 


A Yes. 

a Who was present? 

A Mr. Anton, Mr. Leonard, Mr. Rouse and myself. 
‘@) Did you see any documents signed in vour 


presence on that occasion? 

A No, isr. 

0 Were vou aiven any contract or purchase 
orders or anything of that sort during the meeting at 
the American Mare offices? 

A During thatmeeting Mr. Rouse had made some 
other handwritten notes that he wanted to go over with 
them and thev discussed those particular notes, we 
talked about the purchase order for the ultimate means of 


us getting the units built for American Marc. Mr. Leonard 


had already prepared that from the previous day's 
discussions. He brought it into the office and -- 
THE COURT: What was that? 
THE WITNESS: The purchase order. 


A (Continuin+) And at that time I saw the 
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2 purchase order, yes. 

3 ¢) Was any discussion had at this time concerning 

4 segregation of the inventory to dete -mine which parts ' 
| 

5 could be sold to Teledyne and which were needed by | 

6 American Marc? ! 

7 A We had discussed and made arrangements for me | 

8 to return to Los Angeles approximately a week later 

9 and with the necessary people to inventory, physically 

10 inventory their stock, seqreqate the first -- the parts 

ll required forthe first year procurement and the 250 add- 

12 on, and bond room those other items so we could qet 

13 them shipped to South Carolina. 

4} TUM COURT: When was that arranqement 

15 made? 

16 THE WITNESS: Itws made on the morning er 

17 


of the 12th. 


18 TUE COURT: Who was present? 

19 | THE WITNESS: Mr. Rouse, Mr. Leonard, Mr. 

20 Anton and myself. 

21 || MR. PRLDSIUIH: Was that hond room? T didn't 

22 | get that. : 
23 THF. WITNESS: Yes. 

24 | TUR COURT: Bond room. hat does that mean? 

25 T heard that, too What does that men? 
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THF WITNESS: Tt's a method of securing 
any inventory that you miaqht own so that no one else can 
get to them until you -- it's a term used by the aqovern- 


ment. Rond room means you put it in there and vou 


can't take it out until th, iovernment savs okay. So 


we use the same terms in our industry from one manufacturer 


P | 
to another: We bond room. 
MR. FRuDSHUH: Thank vou. 
THE COURT: T assumed it meant somethinuy 


like that. 
MR. FELDSHUH: T was quite sure it meant 
that, too. 
0 Did you subsequently ao backto Walterhoro 
that afternoon? 
A Yes, I left Mr. Rouse, Mr. Leonard, Mr. 
Anton at the American Mare plant and Mr. Walver had arrived | 
sometime during the morning and he volunteered to take me 
to the airport to catch my plane. 
THE COURT: Ne wasn't at the meeting, as 
I understand it. 
THE WITNESS: No, Sir, he was not. 


0 I show you a copy of a two-paade Aocument 


indicating on the upper righthand side "M-1257-9" and 


ask you if you can identify this document? 
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2 A Yes. This is a mod. to the original 
3 purchase order. | 
4 | 0 And do yon recognize the signature on the sale 
| 
5 | richthand side of the first page? | | 
6 A Yes, Mr. Jim Leonard. 
7 | MR. MITCHELL: Your lWonor, this is the | | 
8 | siqnad copy of the medification 9 which sets up the | l 
9 | bank account, Plaintiff's Exhibit 4 in evidence, contains | . 
10 || as far as modification 9 goes an wnsiaqned copy. | 
ll | THE COURT: You want that as 4A? | 
2 | MR. MITCHR I think if we can desiqnate 
13 this as 4A thatwould be apnrropriate. 
I} 
i : MR. FRLDSHUN: Your Honor, could we have a 
15 short voir dire on this? 
16 | THR COURT: Certainly. ’ 
7 | MR. FELDSHUH: Mr. Weinberger will conduct 
18 it, sir. | 
19 (Plaintiff's Fxhibit 4A was marked for 
20 identification) 
‘me | 
" | VOIR DIRE EXAMINATION 
2 | BY MR. WEINBERGER: | 
= | 0) Mr. Coleman, you have looked at Fxhibit 4A | 
2A | for identification, have you not? 
| 


“” } A Yes. 
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Do vou recall, sir, the circumstances meeNeree se | 


the obtaining of that document? 


A This iS a mod. to the purchase order | 


setting up the mechanics tothe special hank account. 


THE COURT: He wants to know do vou 

remember getting it, how vou got it? 
When did vou see this document the first time? 
THE WITNESS: It was mailed to me by 


Mr. Leonard. 


) When was that? | 

A Tt was in October. 

0 Of 1971? | 

A Lo EL. 

@) How did that document come to he mailed to 

¢ 
you? 
MR. MITCHELL: Mr. Weinberger, the document 


is in evidence. 

MR. WEINBERGER: Not vet. 

MR. MITCHELL: No, the document Mr. Weinberger 
is referrina to, the cover letter was mailed -- 


THE COURT: Don't interrupt the voir dire 


examination. 


The question was how did this document get 


to be mailed? 
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2 THE WITNESS: On the original purchase order 
3 the mechanics for setting up the special bank account 
4 was omitted and in order to get it into the purchase 4 
5 order there had to be a mod. And when we informed 
! 
6 Mr. Leonard that it had been omitted and that we wanted 
7 a mod. to the purchase order then he made the mod. ana 
8 . F 
mailed it to me. 
| 
9 THE COURT: Did you inform him? Did vou 
10 talk to him about that? 
| THF WITNESS: I think my contract adminis- 
| 
12 ‘ ‘ 
tration people did, yes. 
} 
3 || Q Who was that, do vou know? | 
| 
4 A To the best of my recollection it was either 
15 Mr. Anderson or Mr. Saunders. 
¢ } 
16 | (@) Isn't it a fact, Mr. Coleman, that Plaintiff's | 
} 
Ww Exhibit 4A for identification was sent to you with a 
18 cover letter by Mr. Leonard? 
19 A It's possible, I don't remember. 
20 @) And it is not a fact, sir, that Plaintiff's 
21 ae ; ee ; 
Exhibit 4 for identification -- 
22 
MR. VARY: 4A, Mr. Weinberger. 
23 : 
MR. WEINBERGER: 4X, T'm sorry. | 
r 
“ @) May I ask you, did you initiate a request | 


from Mr. Leonard to cbhtain Fxehibit 4A? 


bh 
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A Did I initiate a request from Mr. Leonard? 
0 TO Mr. Leonard, to obtain Exhibit 4A? 
A I don't know whether I did or not. My 


contract administration people could very possibly have. 
2) Ts it possible that you telephoned Mr. 
Leonard and asked him to incorporate a modification in the 
purchase order in the form that ultimately resulted 
in Exhibit 4A for identification? 


A Rither myself or Mr. Rouse could verv nossibly 


have called him, ves. 


THE. COURT: You don't remember? 
THE WITNESS: TI don't recall one way or the 
other. 
a) On the occasion -- 
¢ 


THE COURT: How is this relevant to the 
admissibility of this document? 

MR. WEINBERGER: I would like, your Honor, 
to get to the surrounding circumstances as to how 
this document -- 

THE COURT: ARe you challenaqing the validity 
of the document? 

MR. WEINBERGER: Not vet, no. 

THE COURT: Do you plan to challenae the 


validity of the docu: ant? 
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MR. WRINBERGER: Tre answer to that, your 


Honor, is that if I hear information that would warrant 
it -- 

THE COURT: All right, if you are plannine 
to challenge it, qo ahead. I was just trying to fine 
out whether you planned to challence 2 ae 

9) Did this second paqe of Fxhibit 4A also -- 
was it received in the order in which it appears hefore 
you now in an unsigned copy? 

A The second page is merelv sheet two of the 
modification. The second paqe of thisis merely sheet 
two of the modification. The modification is siqned on 


page one. 


THE COURT: Is that a copy? 
¢ 
THF WITNFSS: VS), B2Es 
MR. MITCHELL: Your Honor, may I pnoint out 
one thing? A copy of similar modification 9 was produced 


from defendants' own files and was marked as nartof 
Exhibit 20 to Mr. Anderson's deposition. Tt was marked 
as Nefendants' Fxhihit 20A for identification. 

MR. WEINBERGER: Your Honor, apronos of that 
remark by Mr. Mitchell, he made the comment on a number 
of occasions so hae the record is auite clear as to what 


happened with the documents coming out of the files. The 


to 


A 430 


jwr Coieman-direct 


my 
record should also reflect, vour Honor, that some files 


of American Mare were out in California. In the course 


discovery proceedings arranaements were made to trv 


to receive whatever files were availahle to get them to 


New York. And so whatever files were found by New York 


people were voluntarily produced. That is not to say that 


we had a knowledae as to the keenina of the files. 


Do vou realliv think vou aer 


qaOing to challenge the validity of this document? 


you want, but I don't 


see you getting anywhere If you are not going to 


chalienge the validity of it please don't waste anv more 


time about it. 

‘@) This second sheet anpears to be a carbon 
copy aS compared to the first sheet which does not : 
appear tu be a carbon copy. Do you have any explanation 
of that, Mr. Coleman? 

PAN Lae: HOE: 

THE COURT: Mr. Mitchell has said you produced 

a copy of this from your files. Whether it came from 
New York people or San Francisco peonle or people from 


the moon, if it was in your files how could there he a 


question of its authenticity? 
@) The notation here is received October 19, 1971. 
< Veal fen OST 
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It was received by Teledyne? 

A Yes. 

@) And on the occasicn it was received by 


Teledyne did you have occasion to see this amendment? 


A Yes. 

@) Did you look at it? 

A I glanced over it, ves. 

@) When was that, sir? 

A When I received it. 

a) On what date would - h e? 

A In Octoher sometime. 

9) Tn other words, on or shout the time that 


is stamped here as having been received by Teledyne? 
A Yes. 
(a) I show you, Mr. Coleman, Fxhibit 4, modifi- 


cation No. 9 contained in Exhibit 4, Exhibit 4 being the 


entire series of modifications. Do you see that, sir? 
A ¥eR Sir. 
@) Do you see the first paqe of modification 9 


in Exhibit 4? 


‘@) Is it correct that the date stamped on there 


is Octoher 13? 
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Whose stamp is on that modification No. 9 


in Exhibit 4? 


it with 


Leonard' 


vy plant's stamn on it. 


And there is what purports to he a copy of 


And Fxhibit 4A has the 


Octeber 19 and purports to 
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Walterboro stamp on 


have a copy of Mr. 
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Q The part of Exhibit 4 which purports to be the 


same document with the original Walterboro Stamp does not 


have Mr. Leonard's Signature c t; is that correct? 
A Right. 
9) Can you explain, sir, how that is, since both 


documents were received by your plant and Exhibit 4-A 
appears to be a copy of the document that is in Exhibiat 
4? 

THE COURT: Can you explain that? 

THE WITNESS: Yes, sir. 

THE COURT: Do so. 

THE WITNESS: You will note the paper on this 
exhibit is part of the original purchase order which Mr. 
Leonard forgot to sign and sent to us on the 13th. We 
informed him of that,Mr. Leonard. We made a copy of it’ 


and sent it back to him showing him his signature was not 


On. it. He signed a copy and sent it hack, which we receiv- 


ed on the 19th. 


@) Do you have a series of correspondence to that 
effect? 
A What do you call a series of correspondence? 


THE COURT: Did you write him a letter about 
it or did you call him on the phone? 


THE WITNESS: I called him on the telephone, 
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2 I believe. Not for sure -- me or my contract ad peuple 


3 | did. 


4 THE COURT: I will give you four more minutes ‘ 
' 

o ° | 

) on this. 

6 “MP, MITCHELL: I suqgest there is no sub- 

7 Stantive difference in terms hetween this document being 
| 

Q 


shown here,except that it is siqned, and the document that 


J is already in evidence as part of Exhibit 4, and that the 
10 necessity of conducting a voir dire, when there is no sub- 
| 
1] stantive difference, appears heyond me. 
| 
12 THE COURT: I don't see it. It seems to me he 
13 is trying to reinforce your case,but IT suppose that is not 
14 his motive. 
| 
a ’ ; ace ye > . : | 
15 ) Did you see Exhibit 4-A when it came in on 
16 Netober 13,1971? : | 
17 A Yes. 
' 
18 9 So that you saw it twice, on October 13, 1971, | 
| 
19 and you saw it again on or about October 19, 1971? | 
20 Xn Yes. 
21 "MP. WEINBERGER: I have no further questions. 
22 | THE COURT: Is there any further objection to 
} | 
23 || the document? 
24 MR. FELDSHUH: I think therecord is clear now, 
2 || your Honor, that we have got 4-A, since the difference 
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2 between that and Exhibit 4 has heen clearly demonstrated 

3 | on the record, so that I think we ought to have one or the 
4 otherof the two documents. . 
5 THE COUPT: I think it is very importantwe have 
6 || two because I want to draw the inference that they 

7 | deliberately sent the first one unsigned. 

8 | MR. FELDSIHUH: Or the alternative inference, 

9 | Sir,and there might well be an alternative, that page 2 

10 | is a carbon copy while page 1 is a ribbon copy. 

| THE COURT: I think it is very impo:tant that 

12 | both documents be’in and we can all draw whatever inference 
13 | that we want. The inferen that has occurred to me 

14 || as a result of the brilliant cross-examination is perhaps 
15 | that the first one was sent in unsigned on purpose. 

16 || MR. WEINBERGER: May I ask a questionas to that, 
17 your Honor? 

18 THE MURT: No, you may not. You have had your 
19 12 minutes. The document is received in evidence and 

20 there will be one cross-examination of this witness, not 

21 two. 

22 MR. FELDSHUIH: Okay, sir. I know. 

23 (Plaintiff's Exhibit 4-A received in 

cS evidence, ) 
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Coleman,when you left and returned to 


Walterboro on the 12th, did you thereafter participate 
in the segreaation of the inventory pursuant to the agree- 
ment with respect to the inventory? 

} Yes; I did. 

( "hen was that? 

p The first part of June in 1971. 

Q What happened in this regard? 

A Well, approximately a week after our meeting in 
Los Anceles, the oriqinal meeting, Mr. Leonard came to 
Walterboro and looked at our plant. I came to New York with 
Mr. Leonard to visit the Eon plant for the purpose of view- 


ing the inventory which was held at the Fon plant that would 


on the second vear procurement, since Eon was ’ 


making the control hox for th-+ particular unit. 


IE COUPT: Was the inventory in New York? 


THE WITNESS: Yes,sir, both places. 
THE COUPT: New York and California? 
THE WITNESS: Yes, sir. Shall I continue? 


QO Please continue. 


Then after my trip to New York with him I made 


arrangements for my purchasing agent and another one of my 


personnel to come to 


wT 
okt 
CV 


York to physically inventory, 
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scparate,:egregai2 and ship back to Walterboro the inventory 


which would be used on the second year procurement. I 
took the accountant from our plant and went to California 
where he in turn inventoried, separated and shipped back 
to Walterboro that inventory which was used on the second 
year procurement. 

Q So did there come a time when the inventory 
necessary for American Marc to complete its obligations 
and the excess inventory which was to be sold to Teledyne 
was segrecated? 

A Yes,during the first week of June. 

@) And thereafter were shipments made of this 
inventory to the Teledyne facilities in Walterboro? 

A Yes, there was. 

Q Roughly, over what period of time would such 
shipments take place? 

A Shipments went up through the latter part of 
August of that year. 


Q 1971? 


THE COURT: I should remember thi from reading 
Judge Pauman's opinion, but what happened to that inventory? 


What is the issue about that inventory? 


MR. MITCHELL: The issue in the inventory is that 
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the inventory was in 
It was a subject of 

THE COURT: 
back? 


it off the latter 


part 


funds remaining in the 


again? 


remainina to be paid. 
THE COURT: In 
again. 
@) Did there come 


fact not 


progress b+ 
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a cash payment by Teledyne for the 


ovned 


hy 


illings. 


P 


vour 


contract. 


rontract, 


Nenor, 


inventory and 


XN rican Marc. 


government claimed it 


the government took 


There was less 


—_ . 
‘ne government made you pay it over 


intel ial teeta aia 
R. MITCHELL: 


c 


subtracted 


effect, 


it 


made 


from the amount 


you pav it over 


‘ 


a time when the dollar amount of 


inventory was determined? 


That was 
was to be purchased by Teledyne? 
M4 Yes. 
0 Do you recall at the present 
the dollar amount 


ultimately determined? 


A After it 


mately $196,000 to the 


MR. MIT 
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inventory 


I have 


a document which I 


the inventory that 


time, Mr. Coleman, 


of the purchase price of the inventory as 


it was all received and invoiced, approxi- 
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like to mark as Plaintiff's Exhibit 58 for identification. 

(Plaintiff's Exhibit 58 marked for 

identification.) 

MR. MITCHELL: For the record, so that there is 
no mystery, this is a file copy of the inventory agreercnt 
which is in evidence as Plaintiff's Exhibit 5, and I will 
not offer it in evidence, but I will offer it to refresh 
the witness’s recollection as to the amount. 

Q I show you, Mr. Coleman, a figure which appears 


to be a pencilled-in figuie of $196,859.16 and ask you if 


that refreshes your recollection as to the amount ultimately 


determined of th. inventory? 
A Yes, that is my writing. 
THE COURT: I take it it doesn't refresh your 


recollection, but you remember nutting that fiaqure down? ‘ 


TINE WITNESS: Yes, I remember putting this figure 


here. 
THE COURT: When you put it here that was to 
mark the inventory? 


THE WITNESS: It was to keep a record on that 


document,ycs. 


O So this in fact is your own writing on here? 
A Yes, it was. 
Mr. FELDSHUH: T will concede that he wr ‘e it 
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and I will concede that is the figure. 

MR. MITCHELL: Can we agree on this figure as 
the price of the inventory? That is the subject of my 
orfer. 

MR. FELDSHULH: I will just concede that if Mr. 
Coleman were asked to testifvle would testify that Teledyne 
paid $196,859.16 to Fon as consideration for the inventory 
referred to in the aqreement dated May 12, 1971. 

THE COURT: Is that correct? 

MR. MITCHELL: Yes. 

THE COURT: Okay, so conceded. 

Just to keep my mind straight, the tooling isn‘t 
involved in this? 

MR. MITCHELL: That is correct. 


a) Yas this fiaqure of $196,000 some-odd in fact - 


paid to Fon Corporation? 
n Yes,it was. 


Q Was the amount of $25,000 paid to Eon Corporation 


wich respect to the tooling? 


A Yes, it was. 
0) Was this paid in cash or check? 
MR. FPELDSHUL : I will concede it was paid. 


Y don't care how. 


MR. MITCHELL: As opposed to an offset. 
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THE COURT: It was paid hy cash; correct? 


THE WITNESS: Yes. 


MP. FELDSHUH: Eon actually received that money, 
that is all. 

Q Now, subsequent to your return from Los Angeles 
on May 12 and other than the segregation of the inventories 
to which you just testified, did you thereafter have any 
further responsibilities with reaard to the subcontract 
with American Marc? 

A Tt was my responsibility to supervise the manu- 
facturing of the generator set that we were subcontracting 
from American Marc-Eon. 

Q Did you have occasion to meet with Mr. Leonard 


in Walterboro with regard to the production of the 1.5 kilo- 


watt generator sets under subcontract? 
AX Yes, I did. 
Q Do you recail the date of the first such meeting? 
A It was around the lst of July in 1971 3h Me. 


Leonard and Mr. Wally Hammond. 
@) Who is Mr. Hammond, for the cord? 
A He was vice-president and director of mar - 
facturing, I helieve, at American Marc. 


Q What was the substance +f the meeting that was 


held at that time? 
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A Mr. Leonard and Mr. Hammond had made arrange- 
ments or had shipped two complete 1.5 generator sets at the 
time -- they left air freiqht -- and the component parts 
for two complete generator sets, so that they would arrive 
at the same time, so that we could go over them and discuss 
with Mr. Hammond any problems which miyght come up in the 
manufacture of those two particular units. 

@) How did the meeting break up that first day? 

At the end of the first day Mr. Teonard said 
that he was coing on to New York to attend a Board meeting, 
a board of directors meetina at Eon. Mr. Ilammond siayed 
because the government representatives were coming into our 
plant to review our plant facility and related to the 1.5 
subcontract. 

@) On that occasion did someone from the government 
come to review the Walterboro facilities? 

A It was the day after, the Sth or 6th, in that 
area, of July. There was a crew of gentlemen from St. 


Louis, MECOM, who did arrive at the plant. 


Q Does that stand for Mobility Equipment Command? 
A Yes,it does. 
Q Is this an agency of the U.S. Government involved 


in certain forms of government procurements? 


yA Yes Le: De. 
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Q What kind of inspection or meeting took place at 
this time? 
A Well, when the government people arrived we 


showed them through the plant, let them view the other 
generator set that we were building, the manufacturing of 
it or test ecuipment. They went through our entire Plant 
and then we came hack to the table where we had set up the 
two completed and two incomplete generator sets to where 
the discussion ahout its manufacture could he takina place 
while we were looking at something. The meeting started 
at the table and then moved into my office in the front. 

QO What people were there from MECOM, from the 


United States Government, Mr. Coleman; do you recall their 


names? 
A There were several. There was a Mr. Roach. ‘ 
Q How do you spell that? 
A R-O-a-c-h, I believe it is. He is the PCO. 
Q Would you define that, PCN? 
A Procurement Contracting Officer. Along with him 
was a -~ I am trying to remember these names. 


THE COURT: Noes it make any difference? 
THE WITNESS: There were five or six people, 


MR. MITCHELL: No. 


THE WITNESS: There was quality people. There 
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| 
2 || were engineering people, 
3 | a) But was Mr. Roach in Charge of it? 
| 
4 A Mr. Roach was in charge of the complete meeting. 4 
5 | Q Would “r. Poach converse directly with yourself? 
| 
6 r No, he would not 
7 a) Would you tell his nor how communication ensued 
4 . 


between yourself and Mr Roach? 


C . = ° : } 
g A During the course of al] conversation after the 
10 plant tour Mr. Roach made the statement that he would not 
1] talk to me because we were not his preliminary contractor; 
12 that American Marc was his prime and he would direct all 
13 questions and receive all answers from American Marc. 
14 || Q So, during the course of the meeting on this day 
15 did amore or less trianqular communication take place 
16 || between yourself and the government? 
aa MR. FPELDSHUH: I don't know what that means, 
18 || triangular. 

| 
19 } THE COURT: TI do. It means through Mr. Leonard 
- 
20 || or whoever else was there, 

\ 
aa THE WITNESS: Mr. Hammond. 

| 
22 || THE COURT: Mr. Hammond? | 
23 H THE WITNESS: Yes, On every question he would | 
“|| ask Mr. Hammond and Mr. Hammond would turn and look at me 
> ho | 
“) and I would answer the 


question and he would, in turn, 
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answer to Mr. Roach. 

MR. FELDSHUH: All three of you were present? 
THE WITNESS: Yes, 
Q Did the United States Government thereafter 


approve ‘feledyne Continental Motors as a qualified sub- 
contractor for 1.5 kw generator sets? 

A In the course of that meeting they had deter- 
mined that or at least made the determination that we had 
the capabilities of producing the 1.5 aenerator set. 
However, since we had not produced that identical set prior 
to this time,they requested from Mr. Hammond that we build 
two first article units and that they be tested by a 
yualified lab to insure the government that our production 


would he the quality that was called for in the prime con- 


f 


Tract. 
9) Did it ultimately come to pass that Teledyne was 


approved? 


A Yes, it did,after the successful testing of those 


two units. 
THE COURT: And after that would they talk to 
you direct or would they still go through American Marc? 


THE WITNESS: A little more direct. They 


Still wanted all their answers from American Mare. 


ce) Did there come a time when you had occasion to 
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visit Mr. Anton in New York during this period? That is, 
prior to actual production by Teledyne? 

A Weli, as IT said a while ago, I came with Mr. 
Leonard a week before this meeting with the government to 
meet Mr. Anton and look at their inventories. 

Q So that the meeting you were talking about with 
Mr. Hammond and Mr. Poach and formerly Mr. Leonard, before 
he left Walterboro, was the second meeting you had with 
Mr. Leonard? 

A Yes,it was. 

THE COURT: The first meeting was here in New 
York? 

THE WITNESS: The first meeting was at my 
plant where he and I came to New York. 

THE COURT: The meeting at the plant and then’ 
both of you came to New York and met Mr. Anton? 

THE WITNESS: Yes. 

2) Were you introduced again to Mr. Anton at this 

point in New York? 

NN When I came to New York with Mr. Leonard? 

() Yes. 9 

Yes, I was. 

9) What was the conversation vou had with Mr. Anton 


on this occasion? 
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A Well, at this particular meeting Mr. Anton told 

us of Eon, explained the inner workings of the company and 
took me on a tour of their plant. Then we got down to 
looking at the inventory. 

MPR. FELDSHUHN: I'm Slightly confused here. 
May I get some clarification? This meeting that you are 
now talking about looking at the inventory, wasn't that 
much before the qovernment inspection? 

THE WITNESS: Yes. 


THE COURT: It was before the government in- 


spection? 
THD WITNESS: Yes. 
MR. FELDSHUH: I'm sorry, sir. 
Q Was anything else that you recollect of a sub- 


stantive nature discussed during the arrangement between ‘ 


Teledyne and Fon? 
A Not that I recall, no. 


9) Referring to the occasion of your first visit to 


Mr. Anton in New York? 
A No, not that I recall. 


THE COURT: When you were going around the plant, 
did Mr. Anton take you around the plant to show you the in- 


ventory? 


THE WITNESS: He took me, Mr. Anton took me 
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around the plant to show me his operation. Then some of his 


people took me to see the inventory. 
THE COURT: He did not take you to see the 
inventory? 


THE WITNESS: He did not personally, no, 


C Did there come a time when Teledyne began 


producing generator sets for Shipment to the government? 


Yes . 
9) Approximately what time was this? 
rs We started producing in late August and shipped 


our first shipment in October, I believe, or November. 

@) At this time, the time of the first shipment, 
what was the arrangement with Eon's American Mare Division 
concerning the method of invoicing and billing; what were 
the mechanics that were followed? ; 

A Since we were a Subcontractor we had to sell the 
units to the government OAR who would in turn sign that 
document accepting the quality provision of the contract. 


MR. FELDSHUH: What doesOAR stand for? 


THE WITNESS: Quality Assurance Representative, 
Q Is this something that tool: place in Walterboro? 
A In Walterboro, ves. We would then send the pp 


250 and our invoice on our own invoicing Paper to Mr. 


Leonard. Mr. Loonard would then, in turn, or some of his 
people would then, in iurn, take the pp 250, price it or do 
whatever they needed t' do to it to finish it up and send it 
to the government for payment. 
§ Tt AM OIGss WT 
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9) Would you describe what in gener*1 a DD250 is? 


Is this a government form? 


A Yes, it is. -| 
0 What sort of government form is it? 

| 
A Tt is a form where the pavina offs of the 


govornment will only nay after thev have received a 
Siqned DM?50 or a copy of authorization that the aualityv 
assuranm * people have approved the shipment, or have 
approved the quality of the item -- not necessarily 
the shipment. 
9) In other words, is it fair to sav that the 
DD250 is a form in which the government indicates the 
acceptance of a given number of units? 
A Yes. 


@) Did Teledyne ship individual units or did 


it ship aqgreqated units? 


A We shipped them in lots of 159. 
a) What would happen when a lot of 150 was 
finished? Yould the qovernment OAR check it, check the 


individual] units? 

A Yes, we would. 

2) Upon checking if he found it appropriate 
would he then siqn the DN250? 


A Yes. 
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0 What would then hapnren in terms of invoicing 
American Marc? 

A We would take -- “] 

9 Take a given lot, for example, 


suppose you 


2 ry . ° | 
have a Jot of 100 units, how would it work? 


THRE COURT: 159? | 
| 
@) 150 units. Nescribe how it would work. | 
A We would have a lotof 150 ready to present to 
the covernment. When I say present, packaned, ready 
to be loaded on a truck. Ye would present that particular 
lot to the qovernment OAR. We would have already tvned 


up the DNP250 with all the pertinent information coming 
out of the nrime contract except the Mrice. 


If the qovernment OAR man aqreed with the 


shipment, agreed with the terminology on the piece of 
paper and he accepted the shipment, he would then sian 


that DND250 and we would take the original and send 5 Ip 


to Los Angeles to Mr. Leonard to affix his numbers or 
whatever he had to do to it and send it on to the qovernmenti. 
THR COURT: So when it got to the aovernment 
it looked as though it came from Leonard? 
THE WITNESS: Yes Sit. 


a) Was the Teledyne invoice to American Marc 


Physically attached +» the nn250? 
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A Yes, it was. In all respects we invoiced 
the same time we sent the pn250 to Mr. Leonard. 

THE COURT: So you never found out at this 
time what his price was? 

THE WITNESS: No, sir. 

THE COURT: You didn't find that out until 
this lawsuit? 

THE WITNESS: I found out before that, sir. 

THE COURT: All right. That is probably 
not material. 

MR. MITCHELL: Your Hwnor, I have a series 
of forms which indicate DN250 on them as well as forms 
which appear to be invoice forms on the stationery 
of the invoice letterhead of Teledyne Continental 
Motors. I have had these marked as Plaintiff's Exhibit’ 
ll for identification. And I would like to show them 
to the witness. 

(Plaintiff's Fxhibit 11 was marked for 


identification) 


THR COURT: Perhaps you can represent what 
they are? 

MR. MITCHELL: Yes. Your Honor, I repre- 
sent these are from the Teledyne files. They are file 


copies of the Teledyre invoices to American Marc which 
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Mr. Coleman has just been de-~ribing, as well as copies 
of the DN250's which Teledyne would physically annex to 


their invoices with the price blank and send out to Mr. 


| 
‘ " | 
Leonard. Those are the conies from the Teledvne 
file. 
| 
THE COURT: For the whole oneration? 
' 
{| MR. MITCHELL: Por the oreration insofar 
| 
| 
as Teledyne was concerned. 
THE COURT: Teledvne's entire inventorv? 
1} ; 
MR. MITCHELL: That is correct, your Honor, 
until the contract was terminated hecause of non-nyavment. 
But as lonq as the invoice procedure is kept on in the 
normal course -- 
THE COURT: Tt was while heinq shipned? 
| 
| MR. MITCHELL: Yes. P 
| ' 
“t 7 r vu . 
| THE { JRT: rOn accent that representation, 
| 
i] sir? 
| MR. FELDSHUH: Without looking at it, IT 
\ ac. eptit. i 
a) Mr. Coleman, wauld vou examine that also and 
} 
| 
| tell me if that agrees with mv representation? | 
| | 
| 
i| A Yes, it does. 


(Plaintiff's Exhibit 11 was received in 


evidence) 
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@) Mr. Coleman, in the Teledyne invoice forms that | 


are a part of Plaintiff's Fxhibit 11 in evidence, 
| 


-4« 


did this constitute billings made by Teledyne to American 


Mare for shipment of inventory -- Shipment of cenerator 
sets? | 
A Yes, it did. 
QO Tn other words, if you added all these 
] 
invoices “ogether, would this show the total billings 


that Teledyne made to American Mare during the course of 
theshipment of qenerator sets? 
A Tt should, yes. 

MR. MITCHELL: For the record, Iam nroducing 
as Plaintiff's Exhibit 12 for identification four checks-- 
they are Xerox copies of four checks, we do not have the 
Original -- checks on the Rank of America, Palos Verdes ‘ | 
branch. 

THE COURT: Representing payments received? | 

MR. MITCHFT! Yes, I will represent | 
these checks constitute the payments received by Teledvne 
Continentél Motors as against the invoices which are 
Plaintiff's Exhibit 11 in evidence. And I represent 
these are from our files, but are Xerox copies and we do not! 


have the oriqinals. T assume the Originals cleared in 


the normal hanking challenqe, 
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MR. FRLDSHUN: I accent the representation 
of counsel,your Honor. 
THE COURT: Tt is received in evidence. 
(Plaintiff's Exhibit 12 was received in 


evidence) 


MR. MITCHELL: Let me further state, just 
to clarify the record, your Honor, that these four checks 
are in the following denominations: 54,009, two for 
162,000 apiece, and one for 216,000, which total up to the 
figure of $594,000. 

THE COURT: There is a letter from the bank 


which says one of them was sent ov Nr. Leonard? 


MR. MITCHELL: That is correct, your Honor. 

THE COURT: How much lonqer havevou qot? 

MR. MITCHELL: I think, vour Honor, I want‘ 
to total up the amount of the invoices. T think 


that is something to he done over the lunch break 


rather than take the time now. 


little le: 


re 
“ 


T would say I prohably have a half hour or a 
TIE COURT: You seem to he disoraanized. Ts | 
this a good time for a recess? | 
MR. MITCHELL: That would he fine, vour eee 


Iwould appreciate it. 
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THE COURT: Five minutes of two. 


(Luncheon recess) 


fret ter Hit 
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AFTERNOON SESSION | 
1.50 P.M. 
HOME R ar COLEMAN, resumed, 


DIRECT EXAMINATION CONTINUED 


BY MR. MITCHELL: 

MP. MITCHELL: Your Honor, during the luncheon 
recess we have gone through and run a couple of tabulations 
on Exhibit 12,which has just been entered into evidence, 
and we find that the Teledyne invoices total up to the sum 
of $1,315,720.80 as against checks inpayment thereof 
totalling $594,000, leaving an unpaid bhalar-ce of $721,720.80.| 

THE COURT: That comes to more than the $10,000 
needed for jurisdiction. 

MR. MITCHELL: That is correct. For present 
purposes,vour Honor,to explain,we would like to deem the ‘ 
ad damnumclause of the complaint reduced to incorporate 


the amount of $7'!1,720.80 together with such interest as 


may have been due from the due dates thereof. 

In order to further explain it to your Honor, 
after the contract was terminated Teledyne, in mitigation, 
made other arrangements with the government to resell the 
balance of the inventory of generator sets and therefore 


that balance, whi¢h is not reflected in the invo’-es which 


are in evidence is, as far as we are concerned, out of the 
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case and we deem that to have heen in mitigation. 

MR. FELDSIUH: Just for Clarification, so I 
understand, Mr. Mitchell, do I understand you to say, then, ~ 
that with reqard to the moneys that Teledyne received for 
the sets sold directly by Teledyne to the government, Mr. 
Feldshuh, that we are not Claiming additional damages above 
and beyond the $721,000, which is the account balance as 
a result of the remaining generator setsvhich Teledyne did 
bill to American Mare but which Teledyne disposed of 
alternatively? 

Could T have on the record, if you don't mind, 
to expedite things, the amount for which you did sell those 
remaining sets, because I May Say aS a matter of law it 
must go in mitigation? 


¢ 


MK. MITCHELL: I don't have that amount now, but 
I will supply it? 

MR. FPELDSHUH: Thank you. 

THE COURT: If that is just even with the contract 
price it would wash out. If it was more than the contract 
price it would take some off the loss in mitigation. 

MR. MITCHELL: If there has been a breach of 
contract, your Honor, we would take the position that the 


defendant is not entitled to an offset at any point after 


the breach. 


ur 
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THE COURT: We don't have to decide that now. 
MR. MITCHELL: That is our position. 


THD COURT: When we get the fiqures we can decide 


MR. MITCHELL: If Mr. Feldshuh is going to take 
this figure and claim any offset for reduction in the 
721,000 -- we may have had incidental damages, costs of 
reselling and so on, which, if your Honor would ultimately 
determine there is an appropriate offset, we might have 
offsets to the offsets, so to speak, in terms -- 

THE COURT: Why don't you discuss that now 
between yourselves and at the time we resume we will have 
concluded whether this is worth mitigating or you can wash 
it out hetween yourselves. 

MR. MITCHDLL: I think that is an appropriate 
statement. 

MR. FELDSHUH: Thank you, sir. 

MR. MITCHELL: Do you have the last question and 
answer,Mr. Reporter? 

THE PEPORTc£R: No, the other reporter had it. 

MR. FELDSHUIN: I think the last one, your Honor, 
according to my notes, was that Mr. Mitchell asked about 
the total being $534,000. 


MR. MITCHEI.L: $594,000. 
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2 MR. FELDSHUH: Yes, I lost $10,000 at lunch. 
3 Q Did there come a time when you had responsibility 
4 | inoonnection with the collection of the account balance 
5 | with American Marc Division with recoard to the generator 
6 | sets? 
7 | A In February of 1972, when we divisionalized, 
8 || I then became responsible for the total operation, which 
9 | would then have put me in responsibility for the account 
10 | balance. | 
11 | Q Are you saying that in February of 1972 Teledyne 
12 Continental Motors reoriented so that you had different 
13 responsibilities at that time? | 
14 | A Yes, they divisionalized in February of 1972 
15 | and at that time the Walterboro Division became a company 
16 | on its own and I was promoted to vice-president and general 
17 |; Manager of that particular plant. 
18 || THE COURT: It became a subsidiary? 
19 | THE WITNESS: Of Teledyne Industries, yes, sir, 
20 MR. MITCHELL: I believe, just to Clarify the 
21 record,it is still a division as opposed to a formal sub- 
22 | Sidiary. I think operationally it became discrete. 
23 || THE COURT: I see, 
24 | Q Did there come a time, Mr. Coleman, when the | 
25 } @mount billed and unpaid on the American Mare account for | 
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the 1.5 kilowatt generator sets became a subject of concern 


to you? 


A Yes. In the latter part of April, the first 


part of May, I noticed -- 

@) Is this 1972? 

A 9725. yes. I was informed by my controller 
and went over the records that American Marc-Eon was 
getting behind in payments on our invoices. 


Q At that point did you make any attempt to secure 


payment from American Marc? 


At the outset TI had the controller contact Mr. 
Leonard at American Mare and try to contact Mr. Walck at 
American Mare to see if he could collect these funds. 

Q Who was Mr. Walck at American Marc? 

A ile was introduced to us on the 10th of May in ‘ 
1971 as the controller of American Marc. 

Q Were there any further discussions that took 
place concerning this account? 


A Yes. Several attempts were made by our con- 


tor and in the latter part of May, the first part of June, 


I made personally several attempts to get the money from 


troller, several attempts were made by the contract agai 3 
Mr. Leonard. 


Q To the best of your recollection, and takina them 
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in sequence, when was your first contact with Mr. Leonard 


in this regard? 


A Well, I made several attempts without hbeina able 


to get ahold of Mr. Leonard in the latter part of May, 


if I recall correctly. It was in the first part of June, 


I believe, the first or secondday, somewhere in that 


neighborhood, that I finally reached Mr. Leonard. The 


reason I was unable, I was told, was because an answering 


service answered his calls to American Marc, and later in 


the day or week they were relayed to Mr. Leonard and he 


finally called me in the first part of June. 
THE COURT: When was the first time you tried? 


THE WITNESS: I tried in the latter part of May. 
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@) Is there anvbedv else that you had spoken 
to before being able to qet ahold of Mr. Leonard? 

A I hadn't prior to Mr. Leonard the first 
time. I had after I talked to Mr. Leonard the first 
time, then I tried other sources, yes. 

0 Unon the occasion of your first talking to 
Mr. Leonard ahout the account balance what did he 
say with regard to the lateness of payments? 

A He said that he had not received the monev 
from the qovernment yet and that he would investiaate 
and see why he hadn't and get hack with me. That was 
on the first occasion. 

a) Did he subsequently get hack to vou? 

A He did get back and he told me that the 
government hadn't sent it to him vet and they were in 
the process of getting it mailed to him and he would 


try to see what he could do. 


THE COURT: How much time was that hetween 
each time? 
THE WITNESS: Oh, three to four davs, sir. 
(a) Subsequent to these telephone conversations, 


aid you have other occasions in which vou contacted Mr. 
Leonard or someone in American Mare with renard to.this 


non-payment? 
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A Yes, on the next occasion, which I waited what 
I thought was sufficient time for him to have received the 
money and send us the money, I contacted him aqain -4 
and on that occasion he told me that the records had heen 
shipped to New York and that thev were to handle the 
account out of the Fon office in New York and that I 
could contact Mr. Anton about the payments. 

9) During the course of these conversations, 
was there any discussion between yourself and Mr. Leonard 
about the special account? 

A In the last conversations that T had with 
Mr. Leonard prior to discontinuing shinning, I asked 
him what happened to the noney that was in the Bank of 
Arerica that belonged to Teledyne. And he said that 
he didn't know, the records were on their way to New 
York and I would have to contact them to find out. 


a) Did Mr. Leonard indicate to you in substance 


that he no longer controlled the funds in the snecial 
account? 

A T believe he indicated to me thathe 
had resiaqned from heing a vice president of American 


Marc and a director of Fon and was I helieve his words 


were a consultant to them at that particular time. 


So consequently, the control of the money was 
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handled by New York. 

0 Did he state that the control of the monev 
was being handled in New York, or did you just infer 
that? 

A No, he stated that the monev was being 
controlled from New York. 

‘) And thereafter did you have occasion to 
contact anv one else at Fon concerning the account 


balance? 


A T talked to Mr. Anton on several occasions. 
0 Was this on the telenhone or in person? 

A On the telephone. 

9) Do you recall approximately the date of the 


first occasion of your telenhone call to Mr. Anton? 

A It was in the middle of June, somewhere in 
the middle of June, 1972 that I -- after talking to Mr. 
Leonard that I talked to Mr. Anton. 

a) And what did you say to Mr. Anton and what 
did he say to you on this telephone mnversation? 

A I related to Mr. Anton that Mr. Leonard 
had told methat the -- I first told him why T was 


calling, it was in reqard to the payments to Teledyne 


from American Marc and that Mr. Leonard had told me that 


the records had been shipped to New York and that the 
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bank account was being controlled from New York and that 


I could possibly get some information on our pavments 


from him. 
@) And what was his response, if any? 
A He told me that he didn't know about the 


records being shipped, he didn't mow whether they had 
been shipped or not, he would -- he certainly didn't 
have them there and thathe would check into it and let 
me know. 

(9) And did there come an occasion when Mr. Anton 
and you had a further telephone conversation? 


A Yes, a day or so later we had a conversation 


about those records which at that time he told me thev were 


in the process of being shipped from California and that 
as soon as he could see the records then he would qet 
back with me, 
1) Subsequent to that -- 

THE COURT: How long was this conversation 
after the last conversation with Mr. Leonard? 

THE WITNESS: Well, Mr. Leonard's conver- 
Sation was in the first part of June and about the 
middle of June when I had my first conversation with Mr. 
Anton and then a couple or three days after that first 


conversation with Mr. Anton he got back with me. 
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THE COURT: So it was about two weeks after 


that? 
THE WITNESS: I would say approximately, 
yes. 
@) IT believe, Mr. Coleman, vou testified now 
a to tw» telephone conversations with Mr. Anton during 
this period. Did you have occasion for a third 


telephone conversation? 


A Yes, I sent -- after I was unsuccessful in 
getting in answer to the problems we had, I sent a 
teleqram to Mr. Jim Leonard with a copy to Mr. Anton that 
unless I cauld receive -- due to my heing unsuccessful 
in obtaining the money or an answer as to when TI would 
get my money, that I would be forced to hold up shinme <-s 
‘ntil other arrangements could he made. And at that 
time, or shortly thereafter, I did talk to Mr. Anton 
again. 

‘@) And to the best of your recollection, what 
was said during that next conversation with Mr. Anton? 

A Well, .e@ was asking me to please continue 
to ship the remaining units; that it could solve a lt 
of problems if we did and it would -- let's see, how 
did he state it? I can't recall just how he stated 


it at this late datc, but it was in essence that he 
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2 ; : 
wanted us to continue to ship the remainder of the 
3 
contract so it could be completed. 

4 : : 

‘a And thereafter did you have occasion to meet sy 

5 | | 

personally with Mr. Anton? 

6 | | 
A t told Mr. Anton on that particular | 
| 

es 

i j 
] telephone call that it would be almost impossible to 

8 | 
ship unless I received the money, that I was -- ~“ntended 

9 

to be in New York on the 29th dav of Tune and would like } 
10 | . *. . . 
very much to come into his office and talk to him ahout the ’ 
ll jj : ; 
Situation. 
12 || 
| THE COURT: Was that another purpose for being 
13 | 
there? 
14 || 
i| THE WITNESS: Yes, I had other business, sir. 
| | 
15 | | | 
| 0 And was in fact a meeting set up for June 
16 | a) 
29th? 
| } 
Vv | | 
1 A Yes, there was. 
18 | 
@) And did you call up anyone else for nurnoses | 
19 . | 
of arranging a meeting on June 29? 
2 | 
l} A Yous, IT did. I told our leqal counsel, Mr. 
21 || | 
Earl Kotts from Detroit, and asked him to meet me in New | 
22 || ' 
H York and accompany me to the office of Fon to talk to Mr. 
3 |i 
! Anton. 
2 | 
2) And did you and Mr. Kotts meet at the office 
25 | 
of “r. Anton on June 297 


| 
} 
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A Yes, we did. 
@) Approximately what time? 
A Somewhere around 9 or lf o'clock, I can't 


recall the exact time, but it was approximately then. 


THE COURT: In the morninqd? 


THE WITNESS: Yes. 
a) Do you recall where the building was that vou | 
met him at? 
A On Pearl Street, in Brooklyn. 
9) Did this appear to you to be the main offices 


of Fon Corporation? 


A It appeared to me to be, yes. 

@) And who was present at this meeting? 

A Mr. Anton, Mr. FKotts and myself. 

0 What was said during the course of this 


meeting with reqard to paysents for the generate - sets 
shipped by Teledyne? 

A Well, Mr. Anton couldn't answer whv we 
hadn't received our money right off, but he did suggest 
thatin order to qet payment for our invoices that we -- 
he first admitted he didn't have the money and then he 
said that we could get paid by taking what he referred to 
as green stock -- 


THR COURT: What does that mer 
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THE “JITNESS: At that time I Aidn't know, 
Si¥. I checkea into it and found out it was unissvw: 


Stock, but at that time I didn't know, either. 


a) Ts it possibly referrina to unreqistered 
Stock? 
A It could well be. I just checked into 
it and found it hadn't been issued. That is the only 
thing I -- 
THE COURT: He said green stock? 
THE WITNESS: Yes, he said qreen stock. 
) Is it a fair statement that Mr. Anton 


indicated that Fon didn't have the money to pay 


Teledyne during this meeting? 


A Yes, he did. 
a) What else occurred at this meeting? 
A Well, we asked him what hapnened. 


asked him what happened to the payments that they hay 
received for the sale ofthe generator sets from the 
government that was supposed to have heen paid to 


US. He said that the money was taken by hoard 


decision to pay other debts owed by Fon and T helieve his 


words were “We'd worry about Teledyne later." 


a) What did von understand him to mean when he 


said “hoard decision"? 


tr 
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A A hoard of directors. 
i) Was there anv further conversation had @adurina 


the course of that meeting? 

A Well, we continued talking ahout tryinqd to 
find out what happened to the money that was supposed to 
have been in the Bank of America. 

We didn't come to any solutions or tothe 
problem on that meeting and I told Mr. Anton that I 


thought we needed the answer to three questions, and 


one was how much was left in the contract to pay Teledyne. 


ia) You mean at the time of your meeting? 

A At the time of our meeting, how much was 
left in the contract to pay Teledyne for the aqenerator 
sets. 

No. 2, what happened to the monies that 
was in the Bank of America that we had reason to helieve 
that had been received bv them. 

No. 3, how much monev was still left in the 
bank e@ccount in the Bank of America. And that we would 
go back to the hotel and contact Mr. Anton the next 


morning to sce if ho could anawar thono quertions for 


us. 


2) Did Mr. Anton during the course of this meeting 


state an amount of money which had heen utilized from the 
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account in the Bank of America for other purposes by 
Eon? Was a dollar amount mentioned? 
A T think I mentioned a dollar amount that 
| 


I suspected had heen paid by the qovernment to Fon in the 
bank account, and asked him in Substance what happened 
to the remainder of the monies that were there. 
THE COURT: At this time had you found out 
what their price was? 
THE WITNESS: In an off the record, yes, TI had.| 
THE COURT: So when you were talking to 


him you knew the price? 


THE WITNESS: IT knew that thev had received 


certain paymens, yes. 


MR. MITCHELL: Your Honor, I may 
clarify that point. 
9) Subsequent to the execution of the subcontract 
by Teledyne, did Teledyne receive modifications to the 


prime contract between American Mare and the government 


from time to time? 


A On the prime contract? 
Q Yes. 
A Yes, there were numerous mods. to the prime 


contract. 


| 
@) And what was the purpose generally speaking of 


rm 


oa) 
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13 
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Teledyne -- 


MR, MTTCHET.T,3 Withdrawn. 
a) How did Teledyne get these modifications? . 
A The modifications went from the government to | 


American tire, Jim Leonard would then send us his 
copies of those modifications as related to the prime 
contraét to be inserted into thea prime contract. 

@) And did anv of these modifications subseauently 


received have vrices, per unit prices on them? | 


A Yes. 
THR COURT: That is how you found out? | 
THE WITNESS: Yes. 
Q Well, I helieve you testified that vou mentioned| 


| 


| 
| 


a dollar fiqure to Mr. Anton in the course of the 
meetina vou just have heen describing. Do vou recall 
what the dollar fiqure was that you mentioned to Mr. 
Anton? | 
A If I can recall correctly, I mentioned to him | 
that we had reason to believe that the first nart of 
April they had received sliahtly over $200,009 from the 
qovernment and that on or about the 20th or 24th of 


April they had received sliqhtlv over $290,990 from 


the government, and that in early June thev had received 


approximately $80,099 from the yoverninent. 
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@) Did Mr. Anton say anything at the time 


in the nature of these amounts were incorrect? 


A Not that I recall. 


@) How in fact had you become apprised of these 


particular amounts? 


A You mean how eid I find out about them? 
@) Yes, how did you find out about them? 
A Well, my contract administrator was talking 


to people in St. Louis, in the procurement office, and 


thev 


been 


into 


time 


that 


gave him the approximate figures that could have 


paid on those dates. 


@) And was this at vour request that he checked 


the amount? 

A Yes. 

Q And do you recall approximately what 
you made the request of your contract administrator 
he check into these accounts? 


A It was in early June after I was unsuccessful 


in getting any answers about payments. 


hotel 


THE COURT: You left to go back to the 
and call Mr. Anton. Did you call? 
THE WITNESS: Yes, * didn't call him. 


He called us. 


THE -COURT: What happened then? 
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THE WITNESS: Well, I stated to Mr. Anton 


that his verhal proposal of the day before was not accentablle 


to our companyv, thatwe were only interested in the 
cash that was due us, and that he miqht put into writina 
his nroposal and send it to Mr. Kotts in Netroit for 
further consideration. 
a) Well, to your knowledqe was this nroposal 
ever accepted? 
A No, six, it was not. 
THE COURT: To vour knowledge it was not 
accepted? 
THRE WITNESS: No. 
Q I believe you testified that Mr. Anton 
indicated to you that it was a decision of the hoard of 


Fon to take certain monies out of the account. Was there 


any further questions hy yourself or discussions with 


reqarad to how this was done? 


A Mr. Xotts may have asked a question in similar 
nature. i don't recoll just how he micht have phrased 
ith oe 

O Rut do you recollect of your own present 


knowledge any discussions ensuing concerning this tonic? 


A You said as to how they took the monev out 


of the bank? 
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@) Right, anv further clarification of what Mr. 


Anton ineant in his statement that the board authorized 


the withdrawal from t he aveauat; 

A Other than thoy had taken it and used it to 
pay other debts. 

0 Prior to the statement hy Mr. Anton, were you 
aware of any use of the funds in the Bank of America 
to pay other than Teledyne? 

A No, sir, I was not. 

THF COURT: To go back to vour oriqinal 
discussion with Mr. Leonard hefore vou met Mr. Anton, 
what was vour understanding as to how that account was 
to be set up? 


THE WITNESS: The understanding that I had 


was that they were going to set up a snecial hank account 


where the qovernment would pay the monies that were 
invoiced on the PN250's that htey were qoing to send in, 
would go to a special bank account and according to the 
letter to the Rank of America which asserted it was a 
special hank account. 

THE COURT: Of course the letter was later. 


TUM WITNESS» Right, That money helonqed 


to Teledyne and would he used to pav Teledyne only and 


only after Teledvne had heen naid could any of the 
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remaining monev he used for other purposes. 

THE COURT: That was the understanding vou 
came away with in that oriqinal mecting. T am not 
talking about later. 

THE WITNESS: Yes, that was mv understanding 
of whv it was set up in the beqinning. 

fe) One final question for clarification. When 
you testified carlier as to your meetina back in Ios 
Anaeles and your meetings of May 19th throuch 12th, 
suhsecuent to the determination of the nrrice of $360 per 
unit which would be navable to Tele ‘yne under the sub- 
contract, were vou ever told by Mr. Twonard that enough 
monies remained in the prime contract to satisfv future 
payment to Teledyne? 

A Well, IT think T said at one point that Mr. 
Leonard had said that we were overly cautious, that the 
second vear procurement funds were there and available 
and added probably later that there was more than 
enouch to take care of Teledyne. 


@) Did you understand him in the context of that 


statement to mean from the second year program? 


A Yes, sir. 


a) And had tfr. Leonard indicated hefore words 


ta the effect that American Mare was in a nrofit nosition 
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on the contract? 

A Yes, he did, at our first meeting and in the 
office when we went out to the plant, that they were in 
a profit position at that particular time, but if thev 
had to continue producing that 1.5 qenerator in that 
facility with no other contracts, then they would not 


be in a profit position on it. 


MR. MITCHELL: T have no further questions, 


your ionor. 


THE COURT: Would you like a few minutes to 


organize your thoughts? 


MR. FELDSHUI: Just a moment, sir. I am ready! 


to start the cross. 

THE COURT: You are ready to start? 

MR. FELDSIUIN: Yes. 

THE COURT: We will take a hrief recess. 
The witness is not quite ready to start. 


(Recess) 
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CROSS EXAMINATION 


BY IR. FELDSHUH : 


2) Mr. Coleman, you testified a moment ago about Ir. 
Leonard's comment to you in May as to you and Mr. Pouse 
that"You are overcautious.” No you rec ll that, sir? 

A I think I recall saying, "You are being over- 

cautious." 

0 At that particular moment when he said that, 


that was in response to a cestion by Mr. Rouse or yourself 
as to assurance that Teledyne would get paid; isn't that 
CiGie,. £1707 


A Yes. 


@) And then the talk about the bank account also 


on that occasion was the talk with Mr. Leonard; is that 


rigqht,sir? 


A Yes. 

Q Mr. Anton was not there upon those occasions? 

A Not on the llth. Mr. Anton was there on the 
12th. 

Q Now, as I understood your testimony, on the 12th 


you testified that Mr. Anton cama in the morning; is that 


correct,sir? 


A Yes. 
Q Didn't he eet- you for the first time at the 
a 
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2 | entrance door of the Hotel International? | 

| hb 
3 | A Yes. 
4 | Q And you had proceeded in a car to the American + 
5 | Mare office? 
6 | Ly Yes. 
7 | a) There was no talk in the automobile, was there, 
S| about a bank account? | 
Pe ' 
wv, A Not that I recall. 
ad 0) Wasn't there a po/at in time when you had lunch 
1 | with Mr. Anton? | 
12 | A No, sir, I did not. 
3 || Q You didn't have lunch? | 
14 A No, sir. 


THE COURT: You want back to -- 
THE WITNESS: South Carolina, yes, sir. 


Was there any occasion, sir, after Mr. Anton 


arrived and after, as I unde -stood you to say, you journeyed 


to the plant, that there was talk about the bank account in 


| 
20 | Mr. Anton's presence? 


Q Who said what on that occasion? 


| 


A Mr. Pouse went over the conversation that had 
\ been held the day before with Mr. Leonard and reviewed them 


| 

| 

and the bank account was an item, Part of the agreement 

| 
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was to set up the special bank account to handle the money. 


Q And it was Mr. Pouse's suqgestion the day 


before that this -- 


A This came up in conversation the day before, 


the agreement finalizing the aqreement,yes. 


@) Was there any mention of any bank other than 


Bank of America? 


THE COURT: At which time? 


Q let's stay on May ll. 
A As I recall it, sir, Mr. Leonard said, "How 
about the Bank of America?" And we are familiar with the 


Bank of America, so we had no objections to the Bank of 


America. 


THE COURT: Mx. Veonard said, “How about the 


Bank of America"? 
THE WITNESS: Yes. 
THE COURT: 
The words "We are familiar with the Bank of 


America" is not what he said but what you said? 


THE WITNESS: Yes 


Q Now are you familiar with them? 

A Our company does business with them, I think, 
through the Bank of America. I'm not sure. 

Q Was this reported to Mr. Anton, that the Bank. of 


America was greed upon between Mr. Leonard and Mr. Rouse? 
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A Yes. 

ra) TE wan an ptater! to him, 

There came a point in time, Sir, when in fact you 

did receive -- when I say "you," I mean of course Tele- 
dyne -- yon did receive payments and they did come out of 
Bank of America, being Plaintiff's Exhibit 12, these checks? 

A Yes. 

Q And the aggregation of these checks were some 


$512,000? 


MPR. MITCHELL: $594,000, "Nr. Feldshuh. 
MR. FELDSHUH: Thank you. That is even better. 
9) $594,000. I'm losing dollars somewhere. 
THE COURT: You had a very expensive lunch. 
MR. FELDSHUH: I am losing dollars all over. 
Q Actually it is the fact, isn't it, sir, that 
it was wasn't until April or May of 1972 that there was 
the first occasion when you didn't receive a check from 
the Bank of America in payment of your invoices; is that the 
first occasion? 


A 


That was when they started qetting behind with 
payments of invoices. 
Q Were there any other occasions prior to the ones 


that you described to his IH nor in April, the latter part 


of April and beginning of May, and so on, when you called 
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? | up Leonard and said, "Where is our check?" In words or 
aq | KUM bance T 
4 A Let me see if I understand vour question, 
5 i Prior to April, you are’ saying? 
6 | 1@) Yes. 
7 | A Did I call him and ask him where -- 
8 ! 19) Yes. 
9 | p No. 
=f 10 | fa) You had no occasion to do that then? 
| 
| ll A No. 
12 THE COURT: When was the first time you called 
13 Leonard? 
4 || THE WITNESS: The latter part of April or 
15 | beginning of Mav. 
16 THE COURT: You are not sure whether it was Aoi 
7 | or May? 
8 | THE WITNESS: No. 
19 Q Isn't it « tact the* after you called Leonard, 
20 | warn’ there a payment of $213,000 to Teledyne? 
21 i A No, S22. 
\ 
> 22 || Qa Wasn't there one shortly before that one then, 
' 
3 if you remember? 
24 | A There was a payment, sir. It was not $213,000. 
25 || Q You are quite richt. I'm qetting worse. It 
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happened to he $216,000. 
MR. FELDSHUH: I'm really doing poorly today. 
Q Isn't it a fact that there was a pay ment by ‘ 


check dated May 15, it looks to me,or it might he May 13? 


A May 18. 

@) And that is for $216,006? 

A Yes. 

Q And this check came in, I take it,sir, after 


you had noticed that there was some payments lacking for 
April and May, the early part of May? 

A Yes. 

Q Did this check come in to you for $216,000 in 
response to a telephone call to Mr. Leonard? 

A Yes. 

re) You called Mr. Leonard. How soon after you made | 


that telephone call do you recall you got this check for 


$216,000? 


A If I recall correctly, on one of my conversations 


wicn him he said he had sentor he had directed the bank to 


send that check. 


Q And in due course you got this check? 
A Yes. 
MR. FRLDSHUH: Referring, your Honor, to the 
fourth check on Plaintiff's Exhibit 12. 


to 


qo 


oO 


A 484 426 


cp7 Coleman-cross 


Q low long after May 18, 1972, did you make a 
complaint to Mr. Leonard, May 18 being the date of this 
check for $216,000? 

A I mace a complaint to Mr. Leonard on several 
occasions during the month of May, also after May 18, 
because the $216,090 did not liquidate the whole debt. 

THE COURT: What was the debt at that time, if 
you remember? 

THE WITNESS: I don't recall just exactly what 
it was,sir, but it was considerably more than $216,900. 


THE COURT: A hundred thousand more? 


THE WITNESS: No, it would be more in the neigh- 


borhood of $300,090 more or more than that. 


_ 


THE COURT: I see, give or take. 


@) Mr. Coleman, with reqard to Walterboro, how big’ 


a plant was Walterboro in May of 1971? 


A When you say how big of aplant, what do you mean? 
Q How many employees? 
A In May of 1971? We had approximately 125, 


130 employee: 


0) Does that include,administi  ..-e help, too? 


aN Yes. 


THF COURT: It included you, for example? 


THE WITNESS: “Yes, it did. 
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Q How big was the work force at that time, people 


actuaily in the factory other than the administrative help? 


' 
————— 


PA About 110 to 115 hourly people workina. 

9 Was this a unionized shop? 

A No. 

@) Non-union? 

A Non-union. 

‘a In March of 1971 it is a fact, is it not, that 


Teledyne Walterboro had submitted a bid to the qovernment 


for the manufacture of 1.5 kilowatt generators; is that 


right, sir? 


A Not in May. 

a In March, I said. 

A Yes. 

0 Did youprepare that bid, sir? 

A I was in on the final preparation of the figures 


and just before mailing the hid in to the government. 


Q And the manufacture, if you did get the bid from 
the government, the prime contract, would have been at your 


plant? By “your plant" I mean at Walterboro? 


A Yes. 
(@) How much was your bid, sir? 
A I would be quessing at this late date on the ; 


actual figure, sir, so I would rather not -- I don't know. 
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I don't recall what it was at that particular time. 
THM Crtints within a halinark, 
THE WITNESS: It was 350 to 300. I would say - 


somewhere between 345, 350 and 360, in that area. 


And that particular bid, if I recall correctly, 
sir,had two different types of generators to be introduced, 
an AC anda DC. 

Nid you ever hear of the Benton Reporting 
Service? 

A No, sir. 
Q In connection with your experience in submitting 
bads to the government, isn't there some service that | 


arranges to get the results of the opening of the bids and 


who bid what? 


A There could be. I know of none, but there could 


be. 


Q Just look at this paper and see if it refreshes 


your r2collection as to the amount that you had bid in 
ecch of 1971, and if you will just follow my fiqnre, Sir, 
see a legend here, "Teledyne Continental." 
r Yes. 
MR. MITCHELL: If I can interrupt, I wuld ‘Se 
glad to stipulate with you. If you can give me a figure, 


I'm sure I can have our people check it and we can come 
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to an agreement on what the bid was. 
MR. FELDSHUH: Right. $349.75. 


THE COURT: That ig ‘ithin your ballpark, isn't 


MP, FELDSHUH: Very much in the ballpark. 

THE WITNESS: Yes. 

MR. MITCHELL: when is that report dated that 
gives the $349.75 figure? 

MR. FELDSHUH: This report is dated Ayril 7, 
1971,the opening of the bid of this particulas contract. 

OQ Sir, you told his Honor that ~here came a point 

in time when you learned of the amount thac A.serican Marc 
was to get paid under the prime contract. Yo you recall 


your statement to his lionor? 


A Yes. 

Q What was that amount, sir, that you did learn? 

Nn The amount of money paid to who? 

Q American Marc. What was the price that American 


Mare was getting from the qovernment for its generator sets? 


A I said that there came a time when I saw the 
price and the price came in in some modifications which 
would -- in the modification to the prime contract which 
says that to perform tiis function you go from one price 


to another. I learned of it in that method and also our 
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government QARfeople had a complete prime contract. They 
ave te have, 
@) When you say “our government OAR people," are 


these employees of Teledyne? 


A The government people that was at our plant. 


Q Then they either told vou or showed you what 


the amount was? 
THE COURT: What he is trying to get at is what 
do you now remember as to the amount? 
THE WITNESS: I don't recall what it was. 
There have been so many figures over the years, I don't 
recall what it was. 
QO Just from the point of view of a ballpark figure. 


THE COURT: You know what it was. Why bother 


him? Tell him. 


Q Was it 426? 

A It could have been 900. I don't know. I can't 
remember. 

Q You do recall at least that it was more than 
$360? 

A I helieve so,yes, sir. 

Q And then whenthese QAR people spoke to you, you 


would confirm that in your own mind, if that was your 


belief that it was more than 360? 
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A Confirm it «hen? 


3 Whenever you spoka with At. 


431 


THE COURT: What difference does it make? 


Everybody knows that it was more. He 
MR. FELDSHUH: Right. 


THE COURT: We know that. 


it make? 


assumes it was more 


> 


What difference does 


MR. FLLDSHUI: The difference is this: that 


Mr. Coleman knew then, if he assumed it, that that money 


would go into the special account. 

THE COURT: We know that. I know it, 
2 ae What are we talking about? 

MR. FELDSHUR: 
ment that the money was owned by Teledyne. 

THE COURT: Tell him. What about the 
Can't you get at things directly? We have known 
case he 


yan that there was more money in the bank 


dyne owned. Ask himaout that, if that is what 


worried about? 
@) You knew, did you not, there would be 
in that account? 
THE COURT: You assumed chat, 
THE WITNESS: 


the surplus would be used 
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you are 


a surplus 


I think I said a while ago that 


after Teledyne was paid. 
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Q I know, but you knew that there would be a surplus? 


THE COURT: He said the surplus would be used. 
Therefore he knew that there would he a surplus. Get on 
to something else. 

QO Didn't you have that knowledge or assumption 
in May of 1971? 

THE COURT: He testified on direct examination 
that he understood in May, 1971, that thiswas to account 
for them and the surplus was to be used for you. That 
is what he testified on direct examination. 

a) Do you adort his lonor's statement? 
A Yes. 

THE COURT: Whether he adopts it or not, that 
is what he said. It is on record. 

MR. FELDSHUH: I heard it differently than your 
Honor's recollection is. 

THE COURT: By hopothesis it is correct. 

MR. FELDSHUN: I have got to go by my recol- 
lection. 

THE count: That has been so clear, that there 
is a surplus in that account -- it has been so clear and 
anybody reading Judge Bauman's cpinion knows it and anybody 
hearing anything that has been aoina on today knows it, 


and this witness has just confirmed that he knows it and 
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that makes it unanimous. 


MR. 


@) You met ’r. Walper, did you not, mthe morning | 


FELDSHUH: Okay. 


of May 10, 1971? 


A Yes 


Q At the breakfast that you tescified about at 


great length? 


A Yes. 


2) Was 


the figure of $5 per unit mentioned at that 


breakfast meeting? 


THE 
MR, 
I am precluded 


test that. 


want to know? 
MR, 
THE 


was to be paid 


COURT: I have ruled that that defense is out. 
FELDSHNUL:i: That Ccoesn't mean, your Honor, 


from offering proof on it, because I may 


COURT: It is stipulated. What more do you 
It is stipulated that $5 -- 

FELDSHUH : Maybe we can cut through this. 
COURT: It is stipulated that $5 a unit 


in to Mr. Walper. It is stipulated, so 


what more do you want? 


Is it stipulated that $5 was a broker's or 


finders commission? Is that stipulated? 


MR. 


MITCHELL : The agreement itself is in 


evidence as Nefendants' Exhibit A, which mentioned $5. 
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THE COURT: Have you any statement to the con- 
trary? 

MR. MITCHELL: No. 

THE COURT: So that was a broker's or finder's 
commission. 

It is stipulated that the government knew 
nothing about this, I assume? 

MR. FELDSHUH: Yes. 

MR. MITCHELL: I would assume that the govern- 
ment didn't know anything about it. 

“¢AR. FELDSHUH: Will you stipulate to that? 
As far as the plaintiff knows,the government knew nothing 
about it? 

MR. MITCHELL: We didn't contactthe government 
about it. 

THE COURT: The plaintiff does not assume to 
know the extent of the qovernment's knowledge. 

MR. FELDSHUIN: You are helping me, fine. 

THE COURT: What ele do you want to know? 

MR. FELDSHUH: Just let me think for half a 


second and then we can cut this one off. 


One other thing, sir: can it be stipulated that 


Teledyne and its contract administrator emp loyees-had 


knowledge of the covernment rules and regulations with 


respect to procurement: by the aovernment? 
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THF COURT: I don't know. Can that be | | 
stinulated? | | 
MR. MITCHELL: Y think, your Honor, YT can ; 
certainly stipulate in a general sense they did. IT don't | | 
think anvbody knows, a. avwver knows the entire volume | | 
of the U. S. Code by heart. TI will stipulate that | 
| 


Teledyne had competent people in the contract administra- 
tion Cepartment that were as current as anybody else. 

MR. FELDSHUN: I wonder if I can se this 
marked anyway for identification? 

THE COURTS Yes. 

MR. FELDSIVH: Would vou, please? 

(Defendant's Fxhihit F was marked fir 

identification) 

T show you, sir, Defendants’ Exhibit F for 

identification wiich is a series of naces bearing at 


the bottom the legend “Armed Services Procurement 


Requlation." 
Would vou just look at them, sir? 
THE COURT: Tncidentallv I take hack mv 


remark about anvbody reading Judqe Pauman's opinion. 


IT don't think he even made it. 
MR. FFELOSHUIH: T hadn't given weight to it. 


THE COURT: That is terrible. Off the 
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record. 

(Discussion off the record) 

@) Sir, vou did know, did you not, in May of 
1971 that there were requlations with regard to Armed 
Services yrocurements? 

THRE COURT: Did you know of them? 

THE WITNESS: T knew of them. I was not 
thoroughly familiar with them, hut T did know of them, 
ves. 

THE COURT: Did you know specifically when 
you have a contract with * government you are not 


supposed to nay a finder's fee? 


THE WIT'"SS: Yes, I knew that. 

MR. FELDSHUH: We can tate this witness 
knew -- 

THF COURT: You don't have to state it. He 
said it. 

MR. FELDSIUH: I just want to include it 


in the stipulation. 


THE COURT: You have oot it in the stipu- 


lation, The witness anid it, 


MR. FELDSHUN: All riqht, fine, we'll qo on. 


fa) When Mr. Anton arrived, was Mr. Wallner 


present when you met “ir. Anton? 
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No. 


. . > . | 
During the course of the discussions with | 


Was there anv discussion after Mr. Anton 


about Mr. Wallner? 
Yes. 


And where did that discussion take nlace? 


At the -- in the office at American Marc. 


What was said by whom? 


Well, when we were aoing over the previous 


findings amaqreement it was stated that we had to 


are concerncd? 


A 


that a prime has been given a contract. TO novate 


Walper $5 a unit as a finder's fee. | 


Who stated this? 
Mr. Rouse. 


That was in the presence of Mr. Anton? 


Yes. 


Did Mr. Anton comment on that at all? 
I don't remember, sir. | 


et 
e1r 


,» what is novate insofar as prim- contracts 


My interpretation of novating a contract is 


contract to another nerson would be ‘o give that 
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2 person complete control of the prime contrac t and 
would then become the prime contractor on that direct 
4 to the government; would move tie first person out of 


| the picture completely. 


6 @) Would that novating process also include 
7 | negotiating the price? 
aa AL I have no knowledae of that. I don't 
. | really know whether it vould do that or not. tT dust 
10 know it takes the responsiblity of one firm away and 
li puts it on another. I would assume at the same -- 
12 | @) That is an assumption? 
3 | A It's an assumption, yes. 
“4 @) I see. Could you give us the basis of that 
15 assumption? 
16 THE COURT: Ne is not preparing for har 
7 exams. 
18 MR. FELDSIUH: I am only asking about his 
19 experience. If he has none, he has none. 
20 7 With regard to Waiper's appointment, de you 
e 21 | remember when that was signed? 
2 | A If my memory serves me right, that 
3 | aqreement was typed and signed and postdated on the llth 
24 posted to the 12th, because Mr. Walper was nst sure that 
s | 


he would he able to see us on the morning of the 12th. 
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Who held onto the signed contract? Was 
to Mr. Walper on the 1lth? 
A copy of it was. 


Signed on the llth, but it was postdated to 


That's right. 
What was the reason for that other than he 


see you on the 12th? That was the onlv 


He wouldr't be there to qet with us aqain. 
get a chance to see us. 

With regard to the purchase order, didn't 
ve that on the morning of the 12th? 

Yes. 

On the occasion of your receiving it, was 


rs 


If I recall correctly, we went into the office 
eonar’t -- 
At American Marc? 
' 


At American Marc. Mr. Leonard hrought in the 


order unsigned originally when he first came 


office. 
That was on May 12? 


Yes. And JT looked through it just to see that 
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the substance was there. Then ne siqned it and Mr. Rouse 
signed, I think, the acknowledgement copv, and that 
was it. That is when he signed it. 

9) So that actually vou read it, the wo urchase 
order, and Mr. Rouse read the purchase order? 


A I glanced through the purchase order to 


ee 


see if the substance of the day before's agreement was 
there. 
19] Did anyone ask that the purchase order 


inclrde a statement about the bank account? 


A Yes. 
@) Who asked that? 


A Well, this was -- in the agreement that we 
had the day before it was also in the -- | 

oO The verbal agreement? 

A No, the agreement that Mr. TLeonard and Mr. 
Rouse had been going through for two days that they 
would make the special account. Also on the morning 
of the 12th we went over again that they would 
establish it and incorporate it to the best of my 
recollection. 

THE COURT: No, the question was did anyone 

suqgest- it be put in personally? 


THE WITNSSS: Yes, T helieve they did,sir. 
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I am not sure, but I helieve they did. 


THE COURT: Who suggested it and what 


happened? 
THE WITNESS: If it was suqqested it was 
suggested by Mr. Rouse and myself. 


THE COURT: Why wasn't it there? 


THE WITNESS: ‘TI don't knot I know it 
was not put in later. E didn’t. 


Did you have with you a copy of the purchase order? 


@) Mr. Coleman, you did go to the airport. 
A Yes. 
‘a) And what you had with vou is now Plaintiff's 
Exhibit 3 in evidence? 
A Less some modifications, yes. 
THE COUNT: Less some modifications? 
THE WITNESS: Yes, when TI took it with me 


on tie plane some of these agreements were not there. 


THE COURT: What was not there? 


THE WITNESS: I'm sorry, there were no 
mods. on this. This was it. 
0 This was it? 
A Yes. 
THE COURT: The handwriting, in other words? 
Oo Yee how about the handwriting; whose handwritint: 
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is this? Do you know? Page | dl 

A I cart recognize the handwriting, sir. 

a) Sir, would you just look at the reverse 
side of page l. You will note the red word "d lete." 


Is that your handwriting, sir? 
A No, sir. 
e. Do you see ‘here circles in ink? Did yo 
make those circles? 
A No,sir. 
Q You also see boxes in green crayon. Did you 
make those boxes? 
A No, sir. 
THE COURT: ‘ere they on when you took them 
home w.ch you? 
THE WITNESS: No,sir. 
THE COURT: oO you know when thev got on? 
THF WITNESS: No, that is the first time T 


have seen them, sir. 


@) That was the first time? 
A That is the first time I had seen those 
squares and everything on the back of them. I don't 


know when they were put on. 
@) Sir, after you got this purchase order, what 


happened to it? Did you deliver it to somehodyv, perhans 
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| 
- the contract administration? 
3 A I took the prchase order with me on the 
4 plane hack to South Carolina where I read it in a little 
5 bit more content and if my memory serves me right T did 
6 give it to contract administration to check, ves. 
7 9) And that was shortiy after you arrived back 
8 | in Walterhoro? 
9 | A Sometime le*er, yes. 
10 '@) Did you have a contract administration I ) 
11 | man at the Walterboro plant? | 
2 | A No. 
13 (9) You had to send it to se iwone in Detroit? 
| 
14 A I sent it to Mobile, Alabama and a copy tec 
15 Muskegon. 
16 Q Sir, when you were on the plane and reading 
7 it, you said you read it at greater leisrure than vou 
18 did before. When you arrived home, did you call Mr. 
19 Rouse. and say to him, “By the way, we don't have anything 
20 in the hark account in thispurchase order"? 
21 A T don't recall whether I called him or not 
2 the next day. I know that Mr. Rouse wrote a letter on 
3 the morning or on the day of the 13th of May, which 
a in that letter stipvlated that it was omitted from the -- 
25 


the mod. was omitted from the purchase order -- I mean 
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the statement .'as omitted from the purchase order about 
the bank account. 

THF COURT: You are talking about the letter 
of the 13th? 


IF WITNESS: Yes, sir. 


THE COURT: That is in evidence? 


THE WITNESS: Tes, Sixx 
talked to Mr. Re.zre about that before the order or not? 


THE COURT: You dont recall whether vou 
Is that what you're saying? 
"HF WITNESS: If I remember, Mr. Rouse had | 
a Xerox copy that he took with him also. | 
THE COURT: No, but the question is do 
you remember whether you discussed the question with 
Mr. Rouse before you wrote that letter? 
THE WITNESS: f don't recall. | 
THE COURT: One way or the other. 
THE WITNESS: I don't recall one way or the 
other. 
9) Sir, when you were on the plane did you 
notice in that section which says “Net 30 davs"? 
A Yes. 


9) Sir, as you look through the seven paqes ipf 


this purchase order, but not the eighth page, vou will | 
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notice that it's true that a net 30 davs appears on 


eaeh one of these pues, Having read that, did that 


indicate anything? What did thatindicate to you? 

A Well, it is a standard practice in making 
up any purchase order that you put your terms of payment 
on -- that is why there is a slot in every purchase 
order Normally you have your terms and conditions 
that is there. 

THE COURT: He wants to know what does "Net 
30 days"mean to you, 

TIE WITNESS: We would he paid within 39 
days of invoice on each shipment. 

(a) There on the plane going hack, did vai have 
occasion to read the fine print on the reverse side of 
these pages? 

A No. 

fe) However, sir, did you read the leqend at 
the bottom which talks about the fact that the conditions 
on the reverse side are incorporated within the terms 
of the aqreement? 

A As I said, this is a standard -- 

THE COURT: No, the question is, did vou 
read it on the plane? 


THE WITNESS: I didn't read it on the plane. 
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THE COURT: The answer is no. 
9) This clause at the hottom which beains vith 
the word “price" and says in substance "This order 


subject to the terms and conditions shown on the 


reverse side," is that a standard clause with reqard to 
purchase orders? Are you faniliar with that clause? 
A I am not in that part of the game so I would 


Say yes, I have seen it on every purchase order. 


@) Every purchase order that you had occasion 


to look at? 
A Yes. 
©) Sir, was the1e any mention during the May 
10th and May 12th meetings -- 
THE COURT: May 10th or May 12th? 
MR. FELDSHUH: May 10th through May 12th. 
@) About Teledyne being a joint signatury 


onthe Bank of America? 


A I am trying to think, but I don't recall. 
I don't know. IT would rather not answer. 

oO But you have no Rennenrare memory ? 

A I have no present memory of it, no. 

c@) Sir, you testified that during your direct 


examination that the qovernment would not issue a check 


ora ‘ment to anyone under a prime contract other than 
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the prime contractor? 


A Yes. 
@) To your knowledge was there any prohibition 


for a check being issued by the government to a prime 


one else might be a siqnatory? 

THE COURT: I will take judicial notice there 
is no prohibition. 

MR. FELDSHUH: Thank you, sir. T have a 
recollection your Honor brought that point up at some- 


time. I just wanted to clarify it, vour Honor, in 


light of his testimony 

@) You also testified in response to his Honor's 
question that if you had purchased the tooling from 
American Mare you could buy inventory from anvone else? 


A I said I could buy it from other vendors, 


contractor being cleared through an account in which some- 


@) I mean, of course, from other vendors. 
With respect to these other vendors, wouldn't their 
quality have to be checked out hv some government repre- 
sentative? 

A Yes. 

oO You just couldn't qo ont and buy a wire from 


Joe Blow down on the street that you didn't know was the 
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to 


same wire without it being checked out by the qovernment? 


, 3 |i A Yes. 
¥ i 
, 4 || Q With respect to the purchase of this 
5 | inventory from American Marc it was your knowledge, was it 
6 \ not, on the occasion of your going through the plant 
7 | and your discussions in May 1971 < this inventorv 
8 | had been quality passed by the government inspectors? 
9 Right, sir, from the point of view of qualified vendors? 
10 ! A Yes. 
1] ! @) If you ‘ad to'go elsewhere to get the inventory 
l2 | you would have to go through the procedure to have the 
| 
13 ! government certify these outside people as aualified 
“| 
i vendors? 
\ 
| A Yes. 
16 ! @) Wasn't it a fact that in July of 1971 -- I 
| 
17 | believe you testified that was the date when you had some 
18 || people, Mr. Roach and his group at the Walterboro plant for 
19 the purchase of qualifying Teledyne as a producer, 
20 | manufacturer of this item. Well, it's a fact that 
21 | as of July 1971 the government knew and the qovernment 
22 | agency knew that Teledyne was a proposed subcontractor 
3 of this article? 
2A i THE COURT: No, they didn't know. Tt was 
25 | 


just an odd coincidence that Mr. Roach hapnened to he 
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there. 
MR. FRELDSHUH: All right. 
9) Yaving had a contract with mr. Moach anc 


the qovernment people were not the people in St.Louis 
accessible to vou -- I have forqotten the name tnat vou 
used, the military -- what was the name that vou used, 
mobility command? Weren't they accessible to vou hy 
telephone if you wanted to ask about this prime contract 


in July of 1971? 


A About which prime contract? 
9) About the American Mare prime contract. 
THE COURT: July ‘'71? 
MR. FELDSHUH: 768, duky *Fl. 
Q Tn other words, what I am asking you is, sir-- 


THE COURT: Are you talking about price? 

MR. FELDSIUN: Not only price, but something 
else which I helieve is vital here. 

0 What I mean by that, Mr. Coleman, as his 

Honor pointed out, the government knew that vou were a 
proposed subcontractor. According to you as a proposed 
subcontractor, call the mobility command in St. Louis 
and find out the posture of this prime centraetor from the 
point of view of the payments made thereunder? 


A You might ask the question. I dont think 
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you would get an answer. 


@) Why did you think you wouldn't get any 
answer? 
A I don't believe anyone has access to that 


except the government people and the prime contractor 


himself. 

O Did you ever ask or do ye ~ecall any American 
Rank, 1 “i, to get some kind of statement in writing 
as to the «.ount of payments that had heen made under the 


A Havin, him get a statement in writing? 


THE COURT: - From the government. 


A From the government? 

(@) Yes. Nobody asked him to do that? 
A Not that I recall, no. 

@) You didn't ask him at any time? 

A I didn't. 


THE COURT: And you didn't hear Mr. Rouse 
say anything? 

THE WITNESS: Not that I ecall. 

THE. COURT: And I think you wish vou 
had heard from Mr. Rouse? 

THE WITNESS: Certainly. 


9) You testified that during the course of the 
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meetings on Mav llth, or possibly even Mav 10th Mr. 
Leonard was leaving the room. Do you remember that 
testimony, sir? 
A Yes. 
8) And having left the room, do you know the 
purpose for his leaving the room? 
A I have no way of knowing his purpose for 
leaving the room. 
THE COURT: One time didn't he say he was 
going to call New York? 
THE WITNESS: He said he would have to clear 
with his people in New York. 
THE COURT: He didn't say he would have to 


leave the room for that purpose? 


THE WITNESS: No, sir. 
THE COURT: TI see. 
Q Sir, getting to the draft, the two drafts 
that vou testii about going to the public stenographers, 


do you zccall, sir, who dictated those drafts? 


A Dictated the drafts? 

e) Yes, sir. 

A Mr. Rouse wrote them in longhand. 

Oo T see. Was that in the course cf any 


telephone conversation? 
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~ A The second one was, yes. 


3 @) And were you present on the hearing side 


where you could hear Mr. Rouse talk on the phone? 


A Yes. 


‘@) Do vou know to whom that call was made? 


i believe it was to Mr. Farl Kotts. 


He being general counsel? 


A Yes, sir. 


@) On the hearing side of that conversation 


that you were able to hear, did you hear any discussion 


about the snecial account? 


A T heard Mr. Rouse say there would 


be a special account set up, yes. 


@) And was there anything else said in that 


connection that you heard Mr. Rouse say? 
A I was only hearing one side of hte conversation 
so I can't recall just exactly what was said one way or 
the other. 
a) IT am not asking you what was said on hoth 


sides, but I am just asking you anything else other than th 


words “a epecial account would be set up"? 


A The conversation was lengthy, sir; se * 


can't recall everything. 


9) You don't recall everything beyond that? 
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A No. - 
Q You don't remember? 
THE COURT: What were you doing while the 
conversation was going on? 
THE WITNESS: Setting in the room waiting 


for Mr. Rouse to get off the phone. 


THE COU : Were you listening for the purpose 


of remembering? 


THE WITNESS: No, sir, I was not. 

fe) There came a point in time, as you testified, 
Mr. Coleman, in February of 1972 or thereabouts vou 
became the top executive of the Walterboro plant, is that 
right? 

A Yes. 

fa) Prior to that time you had also been in 
‘such with a contract administrator section with 
regard to the terms of this purchase order, hac you not? 

A Yes. 

Q And it was as a consequence of those -- 
were there many contacts that you had with the contract 


administrator section? 


A Several. 
@ Was a Mr. Saunders involved, if you remember? 
A Yes. 
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19) And there was Mr. Anderson? 
A Yes. 
THE COURT: That is your own contract 
administration? 
THE WITNESS: Yes. 
THE COURT: Not’ the government's? 
THE WITNESS: No, ours. 
a) What did they say, if anything, about the 


terms of the purchase order? Did they object in any 
fashion to the terms of the purchase order? 

A Yes, there were several exceptions taken to 
language on the back of that related to the purchase 
order. 

(9) When you say on the back of it, sir, I take 


it you mean to this fine print on the reverse side? 


A All of the purchase order. 
Q Yes, where the markings are. 
A All of it. They took exception to some 


of the mods. they entered into also. 

Q When you used the word "mods." you mean 
modifications of this purchase order? 

A Yes, right. 

Q pid they discuss with you the modifications 


that they wanted? Did they discuss that with you? 
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A I am sure they did on occasions, yes. 
@) Sir, you testified a moment ago about Mr. 


Saunders being part of the contract administration 
section of Teledyne. He was the supervisor of that 
section, was he not? 
A He could have been, yes. 
(9) I see. Well -- 
MR. FELDSHUH: Would you mark this for 
identification, please? 


(Defendants' Exhibit F was marked for identi- 


fication) 
Cc I show you, sir, Defendants' Fxhibit F for 
identification. Sir, do you recognize that to be a copy 


of a letter on the Teledyne Continental Motors stationery? 
A Yes. 
2) And looking at the second page thereof, do 
you see a copy of a signature? 


THE COURT: Is this a Xerox copy? 


MR. FELDSHUII: Yes, yvour Honor. 
a) You recognize that to be a copy of Mr. Saunder's 
signature? 
A Yes. 
MR, FRLDSIUH: T offer it, sir. 


MR. MITCHELL: Mr. Feldshuh, just for the 
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record, this did come from the files of your clients? 

MR. FELDSHUH: That was a Xerox copy that 
you supplied us, I believe. It may have come fromthe 
files of our client, ves. 


MR. MITCHELL: I think so. 


MR. FELDSHUH: Or may not. 
MR. MITCHELL: I recognize the type of 
i 
reproduction utilized at the time. I think it did | 


come from the files. 

MR. FRLDSHUH: It was on a deposition 
conducted by you or your office. 

THE COURT: Any objection? 

MR. MITCHELL: I have no objection. 

(Defendants' Exhibit F was received in 

evidence) 

MR. FELDSHUH: For the record, your Honor, 
thisis, if your Honor would like to see it, a letter from 
Teledyne to American Mar dated July 8, 1971 over the 
signature of i. W. Saunders, supervisor of the contract 
administration. 

For the record, your Honor, the entry upon 
this or the legend that appears upon the first page are 
references to paragraphs l, 5, 6, 8 and so on of the 


purchase order. Those references, your llonor, are keyed 
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into the terms and conditions on the reverse side of 


the purchase order, and the purpose of this. your 


Honor, among others, is that subparayraph H, which is 
this contingent fee provision, with reqard to that, 
the statement here is -- and I now quote -- "You are 
hereby advised" -- you meaning American Marc -- "You 
are hereby advised that your following terms and conditions 
are deemed acceptable to Teledyne Continental Mutors for 
inclusion in the terms and conditions of this agree- 
ment" -- and one of them being this paratraph. 
I *1 going to offer another document, your 
Honor. While your Honor is looking at that, I hone 
to expedite this. 
Would you kindly mark this, pleaes? 
(Defendants' Exhibit G was marked for 
identification) 
MR. MITCHELL: Your Honor, while Mr. Feldshuh 
is marking and offering these exhibits I would again 
like to state our position. If the purpose of this 
offer is on the contingency fee defense I helieve 
your Honor has already ruled I think it's not appropriate. 
THE COURT: I left open the possibility 
there might be a defense under this contract as between 


you two. I excluded it as a defense of illegality 
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because of the violation of federal regulations, but I 
haven't excluded the possibility it might violate tnis 
contract if he can prove his client didn't know about it. 
MR. MITCHELL: I understand, vour Honor. 

Thank vou. 

@) Mr. Coleman, I show you a page of Exhibit G 
for identification and direct your attention, sir, to 


the signature which appears on this page. Do you 


recognize that to be the siqnature of Mr. M. W. Saunders? 


A Yes. 
MR. FELDSHUH: T offer it. 
MR. MITCHELL: I have no objection. I 


take it you will agree that that was produced alse from the 
files of Eon Corporation. And I take it as in the 
previous exhibit the maginal handwriting is not at the 
present time being offered along with the exhibit. T 

take it you are offering it for the tvpewritten portion 

and Mr. Saunders' signature, is that correct? 

MR. FRLDSHUH: That is correct, T am offer- 
ing the document, your Honor, without anv of the legends 
that may appear. 

THE COURT: It is received. 

(Defendants' Exhibit G was received in 

evidence) 
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MR. FELDSHUH: Your Honor, Nefendants' 
Fxhibit F, which isthe letter of July 8, 1971, the opening 
paragraph is “Enclosed herewith for your signature is 
a siqned agreement to be considered amendment No. 2 of 
the subject purchase order." 
And this Defendants' Fxhibit G in evidence 
is the signed agreement that went alonq with Fxhibit PF. 

a) Mr. Coleman, was there a meeting in New York 
Cicy on September 1, 1971, at which ju attended and 
where Mr. Leonard was present? 

A When? 

0 Septe. 2° 1, 1971. Well, may I show vou 
this letter or this paper and perhaps that will refresh 
your recollection. You recognize this to be on the 
letterhead of -- abbreviated letterhead of Continental 
Motors, without the handwriting. Would you like to look 
at the second page? Do you see this copy of a siqnature? 
Is that your signature, sir? 

A What was your question, sir? 

0 I say, were you in New York Citv on September 
1, 1971, at a meeting? 

A No. 

o Did you know if such a meeting was held 


among Mr. Saunders, Mr. Anderson and Mr. Leonard? 
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A I knew that Mr. lJleonard and Mr. Anderson 


met in New York. 


Q You don't know whether Mr. Saunders was 
there? | 
A I have no knowledae. | 
.@) How do you know that Mr. Anderson and Mr. | 
} 


Leonard had met? 

A Mr. Anderson had made arrangements to meet 
with Mr. Leonard in New York to talk about some of the 
problems with the lanquage in the contract. 

2) When you say contract, do you mean the 


purchase order, sir? 


A Yes. 

@) 1257? 

A Yes. 

9) I wk you on the second page here, is that 


your handwriting, ll. Coleman, 10/9/71? 


A Yes. 

9) That is your handwriting? 

A Yes. 

(a) What does that indicate you are signing at 


the bottom of this page? Did you get a copy of this 
letter? 


A I was present when that was put on. 
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9 Oh, I see. So, therefore, I take it that you 


got the copy of this letter? 


A Yes. 
THE COURT: Why did you put it on there? 
THE WITNESS: That, sir, was not done at 


the New York meeting. 

THE COURT: Why did you put it on there? 

THE WITNESS: I verified that I was in 
the meeting when all the other remarks were put on 
here. 

THE COURT: I see. 

MR. FELDSHUH: I see. All right, thank 
you very much. 

I offer this, please. 

THE COURT: You are now offering the 
handwritten notes in addition? 

MR. FELDSHUH: Let me clarify this. 

a) In whose handwriting are the handwritten 
notes on these pages, do you know? 

A The notes were made by several people. Mr. 
Leonard made some of them and mv accountant made some of 
them and Mr. Anderson made some of them. 

0 And these notes were all made in vour 


presence? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


A 520 


jwr Coleman-cross 462 
A Yes. 


MR. FELDSHUH: I'm offering it with the 


handwritten notes, 

THE COURT: Whore was that meatind? 

THE WITNESS: In my office in Walterboro, 
South Carolina. 

Tum COURT: Mr. Leonard came to your of fice? 

THE WITNESS: Yes. 

MR. FELDSHUH: This, your Honor, is a 
different meeting from September 1. I want your Honor 
to understand. 

THE COURT: I understand. 

MR. MITCHELL: I can even shorten it, if you 
refer to Defendant's Exhibit C in evidence. 

MR. FELDSHUH: You are correct, sorry. 

Would your Honor like to have this copy in 
front of you, this C? 

1a) Sir, would you tell us what happened at this 
meeting on Ocrober 9th, 1971? 

A Mr. Leonard came to Walterboro. Mr. Anderson 
came up from Mobile to meet with me and go over this 
particular letter to where we could finalize the objections 
and exceptions of the remarks made on it. 


Oo Anda one of the objections and the exceptions 
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of the remarks made upon it had reference to the terms 
of payment, did it not? 

A I would have to check and see, sir. It's 
a long time. 

Q Would you look, please, and I direct your 
attention -- 


THE COURT: Paragraph A? 


MR. FELDSHUH: Paragraph C on page 2. 
A Yes. 
Q It was the fact, was it not, that under the 


proposed terms of paragraph C on page 2 that Teledyvn?, 
all Teledyne was concerned with, thev wanted 30-day 
payments no matter what happened, whether American Marc 
got the government aes nas not? Is that correct? 

A Yes. 

0 Sir, did you approve of the proposed change 
that was made, now referring to subparaaraph C on 
Defendants’ Exhibit -- 

A I approved of the notes +hat were made on 


that, yes. 
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@) Sy October 9, 1971, there had heen no shipments 


yet of ary units by Teledyne to the government; isn't that 


correct? 
A On October 9? 
Q By October 9, 1971. 
A No. 
1) That is correct. The first shipment was down 


toward the end of November, as I recall your testimony; 
is that riqht? 

A Yes. 

Q I show you Plaintiff's Exhibit 9 in evidence, 
which is a letter dated October 11, 1971, addressed to you 
by Mr. Leonard. 

THE COURT: Is that the “for the record letter"? 
You keep « saving for the record, Is that the letter? 


MR. FELDSHUH: Yes, that is it. 


9 You received that letter, did you not, sir? 

A Yes. 

Q No question about that? 

A No. 

Q And this letter .ad reference to Mr. Saunder's 


letter back on July ®, 1971, and also had reference to 


Mr. Anderson's letter, did it not? 


THE COUPT: Does it say that on its face? 
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Q This is 10/9/71. 
A It sa’s “Reference to the purchase order 5/12.” 
Q Yes. 
A And 5/13 and on 10/9. 
Q That letter, that reference to 10/9 -- 
A It deesn't reference a letter here, no. 
MR. MITCHELL: At the top of page 2 of the letter 


I think there is a clearer reference that will help you. 


@] Looking at the top of page 2 -- do you note that, 
sir? 

, Yes. 

Q So it is a fact that Mr. Leonard was wr't*>~ ©» 


you about ltr. Anderson's letter to you of October 9, a few 
days before? 

A Yes. 

You noticed that lr. Mitchell kindly called my 
attention to this second pazaqraph, and there is talk there 
about progress payments; is that right, sir? 

A Yes. 

@) I take it,sir, that a progress payment is an 
application by a contractor for the covernment to pay in 
advance of a delivery of the subject article, is that right, 
or, better still, what is a progress payment? 


A Could I read the rest of this paragrapl.? 
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Q Please do. I'm sorry. 


You knew that American Marc had received regress 


payments. Certainly you knew that by October 11, 1971? 

A Yes. 

Q And you were familiar with the methud by which 
progress payments are made by the government? 

A Familiar, but not an expert on it, yes. 

Q At any rate,it meant to you, did it not, that 
during tne course of the job and the performance of the 
contract payments were being made by the government in 
advance possibly of delivery of merchandise to the govern- 
ment? 

A Yes. 

Q And that is a fair statement. 

MR. FELDSHUH: In that connection, I just 
request your Honor to note the first paragraph on page 2 
when your Honor has the occasion to make reference to it. 
(Pause.) 


MR. FELDSHUH: Shall I proceed, sir? 


THEQURT: This doesnt have anything to do with 


proqress payments from the government to -- 
MR. FELDSHUH: Not to Teledyne 
THE COURT: ~- to American Marc. 


MR. FPELDSHUH: It is to American Marc. 
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THE COURT: Nothing here about progress payments: 

"Again for the record, I told Mr. Anderson 

we asked for progress payments for TCM in New York." 

TCM is what? 

MR. FELDSHUH: Teledyne Continental Motors. 

THE COURT: Progress payments for Teledyne. 
Nothing here about progress payments to American Marc. 

Q You were aware, however, hy October 11, L972; 
that progress payments had been made to American Mare in 
connection with the prime contract? 

A Yes. 

THE COURT: How did you become aware of that? 

THE WITNESS: I think Mr. Leonard had mentioned 
that they had received progress payments. I'm not quite 
positive on it, but I think he mentioned that they had 
received progress payments. 

THE COURT: When did he mention that? 

THE WITNESS: I don't recall offhand. I think 
he said they had received progress Payments on the first 
year's procurement. 

THE COURT: When did he say that as far as you 
can recollect? 


THE WITNESS: I don't recall, sir. 


THE COURT: Was it on the first trip to Los Angeles 
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THE WITNESS: I just don't recollect, sir. 


I'm sorry. 


perhaps if your Honor would take a fast look at paragraph 3 


MR. FELDSHUH: I might add, your Honor, that 
on the first page, sir -- 


THE COURT: Why do you want me to look at that? 


— ee ee 


MR. FELDSHUH: There was a total awareness 
by everybody concerned that there had to be some kind of 
progress payment of some kind or a payment by the government 
before Teledyne could get paid and that these terms of net 
30 days was an indication. We have beentalking about 
somebody's state of mind. 
THE COURT: I am just trying to focus on what 
you are trying to get me to read. What I read here we 
don't know. Why did you want me to read it? 
MR. FELDSHUH: Only to reinforce what we already 
know, your Honor. 
THE COURT: All right. 
MR. FELDSHUH: To indicate that it was in 
writing. 
@) Sir, referring to Plaintiff's Exhibit 11 in 
evidence, these Teledyne Continental Motors invoices were 
prepared at Walterboro; is that right? 


A Yes. 
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9 I direct your attention, sir, to the second 


invoice down and you will note, sir, that the terms there 


are net 38 days, Ro you netics these tesms? 
A Yes. 
Q What did that mean to you? 
A Well, it meant that under normal conditions we 


should get paid our money in 39 days. 


Q Is there anything in the invoice which indicates 


anything abnormal? 


A I don't understand your question. 
Q Is this invoice unusual in any respect? 
A No. 


Q It is the usual form of invoice that you had? 
Isn't it a fact, sir, that -- 

THE COURT: The question he is asking you is 
you knew -- he is going the long way around. What he wants 
to know is when you knew that vou were just going to get 
paid out of payments why did you put in net 30 days when 
net 30 days didn't have anything to do with it? 

THE WITNESS: With past practice we knew or 
we had knowledge of being able to get payments out of the 
government in less than 30 days if the paperwork is handled 
properly,so our invoicing at thesame time we sent them the 


unsigned copy of the PN 250 for them to process was a 
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30 days. 

THE Court: The point he is making is that 
under your interpretation of the contract, what you 
People call the escrow agreement ~~ he doesn't like to 
call it the Cscrow agreement -- it weuld be tidier if 
your invoice Said “To he paid upon receipt by the govern- 
ment," That is his point. 

MR. FELDSHUH: That is right, a continual 
repetition, your Honor ~- 

THE Court: It finally got through my head, 

Hav you got any comment on it? 

THE WITNESS: yf have no comment,sir. 

MR, FE LDSIIUH: I take exception to your Honor's 
remark about your Honors head. 

Q You remember being Present at a deposition at 
my office on or about September 21, 1972, at which time 1 
had asked vou certain questions; is that right, sir? 


A Yes. 


MR. FELDSHUH: Your Honor, I am now referring to 


Page 74,line 23% 


@) "Were you aware of any interval] of time between 
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Teledyne invoicing Eon and Eon receiving payment from the 
government? 

I don't think I understand you. 

"0 Sir, what was the procedure employed by 
Teledyne with regard to invoicing Eon? 

"A The procedure as agreed to in the purchase 
order M1257 was that upon selling the units to the United 
States Government quality representative which in turn is 
the siqning of a document c 2d the NN 250, after having 
the government's signature on that document, we sent an 
unpriced original copy of the DD 250 plus some other 
copies -- I don't recall the exact amount -- to Mr. Leonard 
so that Mr. Leonard could then fix the contract price of 
those units to the DD 250 and distribute it on for pay- 
ment. 

“Our method of getting paid from American Marc 
was through our invoice for those units stating the number 
of the DN 250, the date and the bill of lading, et cetera, 
and the price we were to reccive. 

"QO Were you to get paid irrespective of when the 
government paid Eon? 

“A According to the document, we were to be paid 
in 30 days. 


"Q 30 days? 


t 


w 


472 


A $30 


cpy Coleman-cross 

“A Yes. 

“Q Was that to be from the date of invoice? 

pee Yes. 

“OQ And it had nothing to do with whether Eon got 
money from the covernment; is that right, sir? 


“d, Not according to the document." 


THE CouRT: Are you asking for any comment on that? 


MR. FELDSHUH: I just want your Honor to take 

note of that testimonv. I think it speaks for itself. 
THE WITNESS: May I comment? Isn't that what I 
said a minute aqo? 
THE COURT: That is what I thought you said. 
THE WITNESS: I just want to refresh my memory. 
THE COURT: I thought your point was that you 
accused him of having memorized his testimony. 
MR. FELDSHUH: I read it differently. 
THE COURT: It seems to me exactly what he just 
testified. 

(@) Isnt it a fact that you stated there that 
Teledyne was to aet paid irrespective of the date when Eon 
qot money from the government? 

THE COURT: The answer is not according to the 
document. That is what he just told you. 


The question is: Did vou know that if the 
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government didn't pay Eon, Eon wasn't going to pay you 
because it couldn't; did you kno lat? 

THE WITNESS: You mean if they never got paid 
they wouldn't pay us? No,I didn't know that. 

THE COURT: If the government didn't pay Eon, 
Eon had no cash to pay you; did you know that? 

THE WITNESS: We knew that we were to be paid 
out of the second year procurement funds and we knew that 
when they got it we would get it. 

THE COURT: And if they didn't get it you wouldn't 
get it? 

THE WITNESS: That is why we put the 30 days in 
there, to kind of pressure them to finish the paperwork 
and get it on up there. 

1@) Suppose, Mr. Coleman, the aovernment never paid 

Eon. Would you exrect to get paid by Eon? 

THE COURT: The judges have to worry about that. 
Manufacturers don't have to worry about that. 

MR, FELDSHUH: That was his comment, your 
Honor. I think we should have an answer to it. 

THE COUPT: All right. Supposing if the govern- 
ment refused to pay Eon,Eon couldn't pay you. Wasn't your 
understanding that Eon could not pay you except out of what 


the government paid them? 


fof COURTHOUSE 
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THE WITNESS: That is right. 

THE COURT: That was your understanding? 

THE WITNESS: Yes. 

THE COURT: It follows from that if the govern- 
ment didn't pay them they couldn't pay ycu? 


THE WITNESS: Yes. 


Q And they would owe you money; is that your testi- 
mony? 

A No, that is not my testimony, no, sir. 

Q But American Marc would owe you even if the 


government didn'tpay them forever; is that right? 
THE COURT: That is correct, and that you can 


argue makes it not a trust. 


As far as I know, there is nothing in the paper- 


| 


work that exonerates Eon from paying if the government 
doesn't pay them. 
MR. FELDSHUH: Thank you, sir. 
Q Sir, you have testified that the 30-day period 


to which you made reference was a usual period within which 


Eon,after it got its DD 250 and your invoice, could reason- 


ably expect payment from the government provided Eon did its 
paperwork; is that right? 


A Yes. | 
| 


Q Looking again to subparagraph C in Mr. Anderson's 


to 
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letter on page 2 where it appears that these payment terms 
are firm and deferred action in excess of 30 days could 
result in suspension of further shipments until payment is 
received -- I pointed that out to you before. 

Now I direct your attention, sir, to the first 
paragraph on page 3 of Exhibit 9, Plaintiff's Exhibit 9 
in evidence. Would you read that,please, to yourself? 
Have you read it, sir? 


A Yes. 
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@) All right, now, Mr. Leonard is saying in 
words or substance that this paraqraph 8C is out of order, 
is he not? 


A He is disaqreeing with it. 


MR. MITCHFT.T,: Mr. Feldshuh, is vour question | 


as to what the witness' understancing is? 

MR. FRELDSHUE: No, I want himtn read that 
and T am about to ask him whether he aqrees or disagrees 
with it. 

MR. MITCHELI,: Mr. Feldshuh should point 


out whether this is Mr. Leonard's letter. 


MR. FELDSHUH: That is what T said to 
him. Exhibit 9 is Mr. Leonard's letter. 
MR. MITCHELL: Your question is how does 


‘Mr.Coleman interpret MR.Leonard's words. 

MR. FELDSHUH: T am asking him whether he 
agrees or disagrees with Mr. Teonard's comment in 
the first paragraph of page 3 of Fxhibit 9%. 

THE COURT: Do you aqree it's out of order? 
Mr. Leonard says auite clearly it's ont of order. no 
you aqree it's out of order? 

THE WITNESS: No, T don’t aqree it's out of 
order. 


2) Jn all the occasions prior to "ay of 1972 did 
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you get a check within 30 davs from the date that the 
government issued a check to Fon? 

THF COURT: He doesn't know wnen the qovern- 
ment issued it. 

MR. FELDSHUH: That is just my point, vour 
Honor, that he doesn't know and it wasn't in his mind to 
know, so when he talks ahout net 30 davs that is sheer 
nonsense. 

TIE COURT: Net 390 davs means from the date of 
the invoice. 

MR. FELDSIIUIN: Right. He savs, too, 
the reason why it was carried net 39 davs was so as to be 
considtent about looking to the letter of snecial 


account and not consider the American Mare are debtors. 


THE COURT: Hic has no claim here that Fon 
and American Marc are not debtors. There is nothing 
here to sunport that. There is a claim to support the 


claim it's a trustee account or whatever you call it. 

MR. FELDSHUI: Special account is the word 
they use. 

THE COURT: I used the word a minute aqo and 
now I have forgotten. 


MR. MAITCHELEL: Fscrow account. 


9) T show vou this and T ask vou can vou tell 
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us what this is. 

A This is an internal piece of naper of the 
Teledyne Company which the contract adm.nistration w .tes 
up related to our business. 

Oo Noes that tece of naner come to vou in the 


usual and reqular course of business of the “lalterhboro 


plant? 
A If it affects the Walterboro pjant. 
a) And does this piece of paner affect the 
Walterboro plant? 
A Yes, sir. 
a) Does it refer to the 1.5 qenerator? 
A Yes. 
a) Is this the piece of paper that refers to 
the performance of this subcontract? 
THF COURT: Are vou trving to offer it in 
evidence? 
MR. FELDSHUM: Yes. 
THE COURT: Why don't vou showit to him and 
maybe it will shortcut all of this. 
MR. MITCHELL: I have no objection. 
MR. FELDSHUM: Your Honor, for the moment 


can we have this deemed marked? 


(Nefendarts' Fxhibit HU was received in 


10 
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evidence) 


MR. WEINBERGER: Por conven ence it's called 


an in-house sales order of Te.scdvyne. 


8) Sir, I direct your attention to the 6th pace 
of Defendant's Fxhibit H in evidence. You will note 
there it savs “payment terms." Is that rioht, sir? 

A Yes, it does. 

n With regard to those navment terms TI ask 
you, sir, now referr rou to subnecaaraph 1A, is there 


any reference there to anvthing more than that the rayment 


is due fron Eon Mare 39 davs from thedate of invoice? 


The fact is there is no reference there to the aovernrent 


paying American Mare any money, is that correct? 

THE COURT: What are vou talking about? 

mR, FRLDSHUH: Terms of payment, 1A. 

THF. COURT: T am on the wrong paqde. What 
nage? 

MR. FRLDSIUH: It looks like the 6th 
page, if I may approach the bench, vour Honor. 

THF WITNESS: Yes, pade 6. 238 

MR. FRLDSHON: Undrer “payment terms," 
sir. 

THE COURT: What is vour question? 


ca) The question is this: Where unde. the 
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payment terms is there any term that Teledvne is to he 


paid within 30 days after American Marc receives a payment 
from the aovernment? 
THE COURT: There never has heen such an 


assertion. 

MR. FPELNDSHUH: Then I am mishearing this, 
your Honor. 

THE COURT, You certainly are. He has 
said a doven times that the 30 days comes from the time 
of the sending of the invoice. 

MR. FRLDSHUN: Right. That is what this 
Says. 

THE COURT: Thatis what he Says. There 
never has heen an assertion, no one has said ae the 
day I qot on to this case until now, and T doubt if it 
will be said in the next 30 vears this case is annarentlv 
qoing to take, that the 30 davs starts to run when American 
Mare gets the money from the government. There never 
has been a sugqqestion of that except in vour cuestions 
which are alwavs asked in the negative. Will vou stop 
asking those aunestions? 

MR. FRELDSIUH: All riqht. 

a) Tn accordance with those payment terms, was 


Fon to get money from the qovernment hefore navment? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


° 
¢ 


2] 


A 539 


jwr6 Coleman-cross 481 
Answer yes or no. 

THR COURT: Why ask him? I can see nothing 
there about Fon getting monev from the aovernment. 
That is on the next page. 

MR. FELDSHUM: I take it, vour Honor, that 
the answer to that is no. 

THF COURT: Tt's an improper question. 
The exhibit sveaks for itself. 

Q With regard to the payment terms on the next 

page -- 

MR. FRLDSHUH: T will withdraw the 


question. 


THE COURT: It's in evidence. These arquments 


you are trying to make in the form of questions to him are 


perfectly apnropriate to make to me. If vou want 1% 


ask him a question "Whv is it this wav," ask him. Other- 


wise qet on to something else. 


MR. FELDSIIUH: T think we asked vestion 
before. 
THE COURT: I think so, too. 
(@) Mr. Coleman, vou testified on vour di 2ct 


examination that the government deducted from the amount 
of payments that were made directly to Teledyne certain 


progress payments that were made to American Mare on 
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account of inventory. Do you remember your testimonv 
in that regard? 

MR. MITCHELL: Mr. Feldshuh, could you 
speak up a little more clearly? T didn't hear that 
auestion. May I have that read, please? 

MR. FELDSHUH: Sorry. 


THE COURT: My recollection is he didn't 


so testifv. Counsel so stated in response to one of the 


questions I asked with resnect to the purnose of the 
testimony. 


That is my recollection. I could he wrong 


on that. 


MR. MITCHELL: May I have vour last auestion 


read back, please, unless you would like to withdraw 


it and pose another one. 


MR. FPELDSHUH: I will withdraw it. 


ce) With regard to payments made hy the covernment 


directly to Teledyne -- 
THE COURT: Teledyne? 
MR. FELDSHUII: Yes. 


MR. MITCHELL: Were no payments made 


directly to Teledyne? 


THE COURT: There were never payments made 


directlv to Teledyne. 
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MR. FELDSHUH: I thought after the breach 
of contract Teledyne made a special deal with the 
government. 
MR. MITCHELL: You are talking about an 
entirely different area. You are talking ahout 


Subsequent to the termination of hte contract. 


MR. FELDSHUH: That's right. 

MR. MITCHELL: That didn't indicate that to 
me. 

THE COURT: Nor to me. 

MR. FPELDSHUH: Your Honor got thenoint, 
though. 


THE COURT: No. 

@) Were there any payments made by the aqovernment 
other than the payments to Teledyne other than those made 
after the termination of the contract? 

A While I was in the employment of Teledyne, no. 

THF COURT: I didn't understand there was 
any contention there were any. 

MR. FELDSHUM: There was a contention here, 
your Honor, in connection with the so-called damages that 
were sustained here that when Teledyne received money 
from the qovernment the question came un as to mitiaation 


of damages and so on. 
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THE COURT: f thought we were going to leave 


that and you could see if you could work out this mitigation 


problem among yourselves. 


MR. FELDSHUN: I am satisfied to do that, 
your Honor. 
THF COURT: I thoughtvou had aqreed to do 
that. 
MR. FELDSHUH: All right, I am satisfied to 


do that, your Honor. 


THE COURT: If you people are paid anv 
reasonable fees you will use un more time than the 


differences involved. 


MR. FRLDSHUH: That is a general complaint 

about lawvers, your Honor. I heard that numerous times. 
MR, MITCHELL: T never have. vour Honor. 

a) Sir, your last meeting with Mr. Anton was in 


June of 1972? 


A Yes. 

0 June 29? 

A Yes. 

19] On or about that date. Mr. Kotts was 


present at that time? 
A Yes. 


(9) Was he present throughout the entire 
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conversation between you and Mr. Anton? 
A Yes. 


‘9) As TIT understood your testimony Mr. Anton 


said to you that the money was taken bv hoard decision 


to pay other debts; is that riqht? 


A Yes. 

9 And the words that were used were "other 
debts"? 

A Yes. 

Q Was there any statement with regard to the 
monev heing appropriated by anv member of the hoard of 
directors? 

A Can I hear your question again, sir? 

Q All right. Was the money used for any 
other purpose -- did mr. Anton say that the money was 


used for any other purpose than the payment of other 


debts? 
A No. 
MR. FRLDSNUH: No further questions. 


MR. MITCHELL: Your Honor, I have no questions 


on redirect. 


THE COURT: I take it you have nothing 


that could he concluded in 15 minutes? 


MR. MITCPELY,: T think not, vour Honor. T 


SOUTHEAN DiS) KICT COURT REPORTER © 
e " 


A 544 


jwrll Coleman-cross 486 
think we can probably start in tomorrow and I think we can 
finish oif the testimony of witnesses we can have at this 
session and then I think we'll probably arrange future 
arrangements. 

THE COURT: See you tomorrow at 19 then. 


(Adjourned to Julv 18, 1974 at 19 a.m.) 
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TELEDYNE INDUSTRIES, a0C 6. 
Plaintiff, 
vs. 72 Civ. 3261 
EON CORP., ODIF PODELL, 
SIMON SRYBNIK, NICHOLAS ANTON, 
SAUL WALLER and KERNS MANUFACTURING 
CORP., : 
Defendants. 
New York, July 18, 1974; 
10.35 AM. 


Trial resumed. 


MR. MITCHELL: Your Honor, I have had occasion 


to speak briefly with Mr. Feldshuh this morning on again 


some administrative matters of preparing this trial for 


resumption in the fall when your Honor can take it, and 


also with regard to the introduction in evidence of certain 


portions of the depositions. 


I believe your Honor indicated yesterday that 


it would be acceptable to you for us to more or less cut 


and paste the actual deposition pages that each of us in- 
tends to read on his own case and Submit the same to you. 
Mr. Feldshuh and I, without working out any specific time 
schedule, have agreed that during the month of August, 


when the courtwill not sit, 


order: 


Plaintiff will submit as soon as possible to the 


Court their cut and pasted copies of the depositions with 
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to 


the evidence to be read or the testimony to be read in 


$ | evidence. | 

‘ Some time thereafter the attorneys for the 

5 defendants will submit a written list of objections to 

: such portions ofthe materials submitted to your Honor 

q that they wish to object to as well as the additional 

a portions of the depositions that tney would like to have 

| read in under Rule 32(a) (4), and at approximately the same 

© | time attorneys for the defendants will submit to the Court | 

i} | portions of other depositions that they wish to be read in 

8 | on their main case. 

° | Thereafter, counsel for the plaintiff will file 

" the same list of objections as well as the additional 

15 | portions of the transcript, and I believe at some time, | 

"4s at your Honor's convenience, if vour Honor feels inclined 

" | to grant or sustain any of the proposed objections, we | 

8 | might set up some hearing mechanism and work that out. 

19 THE COURT: We can have a conference during some 

20 | other trial,either before or after, to dispose of that kind 

21 | of problem. 

* MR. MITCHELL: I think that could be disposed of 

a rather promptly. 

a THE COURT: So the objective would be that when we | 
\| 

oe | resume the hearings we will have disposed of all objections 
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to the transcripts and I will have read them. Then we 
will resume the hearings, assuming that I remember what 
has gone on here and remember what you have submitted. 

MR. MITCHELL: That is correct, your Honor. 

As far as the exhibits are concerned which were 
identified at the deposition, it is, I believe, Mr. Feld- 
shuh's and my intent not necessarily to submit or offer 
into evidence all the various exhibits -- 

THE COURT: Only offer what vou think is 
relevant. 

MR. MITCHELL: Yes, but I think we will each 
select from the portion of the depositions on our own 
cases, submit that to the Court and offer them into evi- 
dence, and I think if there are any subsequent objections 
that might be handled in the same way. But certainly 
each of us will make available to the other copies, if they 
don't already have them. So I think, again, this can all 
be ironed out. 

THE COURT: Try to aim at having all of that in 
my hands by Labor Day. 

MR. MITCiLELL: Fine. 

THE COURT: I will go over it as fast as I can 


and call you in for a hearing. 


MAR. MITCHELL: Yes. I think that would be a 
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good way of disposing of it, your Honor. 

MP. FELDSHUH: Yes. 

MR. MITCHELL: Can we do anything about the 
subpoena on Mr. Anton, Mr. Feldshuh? 

As I indicated to your Honor earlier, I have a 
subpoena ad testificandum and duces tecum outstanding to 
the president of Eon Corporation, Mr. Anton. I would like, 
if possible, since we don't know when the trial will be 
resumed in the fall and since a portion of his deposition 
testimony will be entered into evidence -- I don't know 
what portion yet because I don't know what the objections 
will be -- I think it will be necessary to have him called 
again as a witness on our case and I would like, if 
possible, to avoid having to serve anotl.er subpoena on Mr. 
Anton. I wonder if Mr. Feldshuh would accommodate me 
by some agreement as to producing him. 

MR. FELDSHUH: May I suggest this, your Honor: 
After I receive the material from Mr. Mitchell and submit 
my material, I will then sit down with Mr. Mitchell and 
we will determine at that time whether the submissions as 
made to your Honor cover our respective areas, and if they 
do possibly Mr. Anton need not be subject to the subpoena. 

I did, when the subpoena was served, have 


reservations as to its propriety and had it been tested I 
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would have moved to the Court. 

THE COUPT: If Mr. Anton is a party and his 
presence is required he will be here. There is no 
question about that, is there? 

MR. FEILDSHUH: If he can he here he will be 
here. If he chooses or feels it is not e sential that 
he be here, if he elects not to be here -- 

THE COURT: If I direct him to be here he will 
be here, I assume. 

MR. FELDSHUII: If vour llonor will direct him 
to be here, then, of course, I will have to produce him. 

THE COURT: If he is required I will direct you 
to produce him. 

MR. FELDSHUH: I think our weeting will 


straighten that out. 


MR. MITCHELL: Mr. Feldshuh and I will try to 


come to some resolution at the subsequent sale of generator 


sets by Teledyne. We will do our best to try and get 
together on the underlying facts on this to avoid going on. 
MR. FELDSHUH: I take it, sir, that with regard 
to my talks with Mr. Mitchell, if I should acquaint him 
with the fact that I would desire an important witness in 
the employ of Teledyne, presently in the employ of Tele- 


dyne, I will communicate that fact to Mr. Mitchell and 
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ask that that gentleman be produced, but I assure your 
Honor I am not going to ask anybody to he produced unless 
I believe it is certainly essential to the defendants' 
case. 

I do agree to everything that Mr. Mitchell has 
Said so far. 

THE COURT: Fine. 

MR. MITCHELL: Your lonor, for today the Court 
will hear two attorney witnesses, and I will call Mr. Kotts 


as the first witness today. 


—————— 


hprl 


EARL 


a witness by the plaintiff, being first duly 


sworn, 


Q 


Kotts? 


A 


Q 


attorney at 


A 
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PRE BS R..e:F zo? ?s3-, called as 


testified as follows: 


Would you state your present address, Mr. 


388 Lincoln Road, Gross Point, Michigan. 
You are an attorney at law, are you not? 


That is correct. 


When were you admitted to the bar as an 
law? 


I was admitted in Michigan in 1953 and 


California about 1963 or '64. 


Q 


And since the date of your first admission, 


have you been working as an attorney to the present 


date? 


A 


Q 


Yes, I have. 
By whom are yu presently employed? 
Teledyne Continental Motors. 


At what time did you first enter the employ- 


ment of Teledyne Continental Motors or any predecessor 


company? 


A 


Motors Corporation in 1966. 


Q 


I went to what was then the Continental 


And that subsequently became a division, did 


6 
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it not, of Teledyne Industries, Inc., the plaintiff inthis 
action? | 

A Correct. 

@) What is your present position with Teledyne 
Continental Motors? 

A I am counsel for the Teledyne Continental 
Motors Division. 

Q Was this your position in 1971, ‘72? 

A Yes. 

Q Mr. Kotts, when did you first have occasion 


to hear of a prospective subcontract between Teledyne 
Continental Motors and the American Marc Division of 
Eon Corporation regarding certain 1.5 kw generator sets? 
Py That was the evening of May 10, 1971. 
Q Would you describe how you came to be apprised 
of this situation? 
A I received a call from Harold Rouse, who 
was in Los Angeles indicating he wanted to make an 
arrangement with American Marc, and spelling out some of 
the basics of the arrangement, an‘ he asked me to draft 
up something for him that he could present the next 
day. This was for the purchase of certain tooling and 


parts for generator sets. 


‘@) Did he h:ve occasion to discuss with you a 
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purchase order or prospective purchase order to 
Yeledyne Continental Motors? 

A Yes. He said there would be a purchase 
order arrangement also, and he reflected the fact that he 
had talked to Gene Lewis, our vice president of finance at 
Teledyne Continental and said Gene had a Dunn & Bradstreet 
report, and that American Marc and the Eon Corporation 
were in somewhat a shaky financial situation. Gene had 
suggested setting up a particular kind of bank account 
to protect payment to Continental and I stated to Mr. 
Rouse that if he set up some special account or account 
which could not be drawn from by others than Teledyne 
Continental, this would be satisfactory. 

Q And subsequent to this telephone conversation, 
did you have any further occasion to talk to Mr. Rouse 
about setting up of a special bank account? 

A No. I think that was my only conversation 
with Mr. Rouse. 

THE COURT: On that subject? 
THE WITNESS: On thatsubject, yes, I'm sorry. 

Q Was there anything else discussed, on any other 
subject during that first telephone conversation with Mr. 
Rouse? 


A I think pro’ably at that time he may have 


to 
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talked about a finder's fee to a Mr. Walper. 
Q Do you presently recall what, if anything, 
was said on that subject? 
A I think he said that American Marc wanted Mr. 
Walper to have a finder's fee and they were going to 
make out an arrangement on a certain number of dollars 
per engine should the arrangement go through. 
Q And was there anything else that you recollect 
took place during that telephone conversation? 
A He requested me to call tim the following day. 
He said this was an urgent matter and that they wanted 
to close, American Marc was being closed down as a 
manufacturing facility and wanted me -o react promptly. 
THE COURT: Did he tell you who hews 
negotiating with, at American Marc? 
THE WITNESS: I think he mentioned the 
name Jim Leonard at that point, your Honor. 
THE COURT: Did he say anything to you 
about what Jim Leonard had said to him cn the subject 
of this bank account? 
THE WITNESS: No. 
Q And was there any svbsequent telephone conver- 
sation had between yourself and Mr. Rouse? 


A Yes. We talked the following day and I had 
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prepared an agreement for the sale by American Mare and 
the purchase py Teledyne Continental of tooling and parts 
and that was contingent upon a purchase order for the 
assembly of the generator sets, going through to 
Teledyne Continental. 

Q And did you dictate this more or less to him 
on the phone? 

A Yes. I wrote it up in longhand and dictated 
it to Mr. Rouse. I believe at that point he was at the 
International Hotel in Los Angeles. 

@) And did any other topic arise between yourself 
and Mr. Rouse on the occasion of the second telephcne 
call? 

A Yes, He discussed a purchase order, and I aske 
him for the conditions of what American Marc was proposing, 
and there was a mixture of government terms and commercial 
terms, fairly complex and I told him this was very 
difficult to try to do over the telephone. I finally 
drafted up some language to add, relating to warranties 
and terminations and told him if he had to sign a purchase 
order it should be left fairly open for a better examin- 
ation of terms and conditions by our contract administration 
people. 


Q When was the date of this secong telephone 
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telephone conversation with Mr. Rouse? 


A That would have been May 11, 1971. 

Q What time of day, if you recall? 

A It probably started about 11 o'clock in the 
morning, Detroit time, and proceeded through the day. I 


think there were two calls on that day. 

Q Is the testimony you have just given 
related to the first telephone call or the second 
telephone call during that day, or both? 

A Both. 

Q Subsequent to the second telephone call of Mr. 
Rouse on May 1l, did you have any further connection 
with the proposed subcontract or the inventory agreement 
within the next succeeding months? 

A No. At that point I pretty much phased 


out of it and I think I went to our contract administration 


group. 


THE COURT: You were general counsel? 

THE WITNESS: Yes, your Honor. 

THE COURT: But you have other people in 
contract administration? 

THE WITNESS: Yes, we have people that 


specialize in that field. 


Q Was thers another occasion in which the 
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subject of the subcontract or the arrangement with 
Teledyne and American Marc Division of Eon Corporation 
came to your attention? 

A Yes. That was on June 28, 1972. 

Q Would you describe for the Court how that 
came about? 

A Yes. Mr. Richardson, whom I report to, 
called me into his office and said there was a problem 
down at Walterboro with the Eon contract and that we 
were substantially short of money from that contract, 
that I would receive a call from Homer Coleman and I 
should arrange to go to New York with Mr. Coleman. 

Q Did Mr. Coleman later contact you? 

A Yes, he did and I agreed to meet him in New 
York for a meeting the following day. 

(9) And what happened after that, with reference 
to this meeting? 

A I met Mr. Coleman at the airport, and we went 
to the New York Hilton Hotel. 

Q Are you referring to the airvort in New York 
or in Detroit? 

A In New York. And, we had a meeting on June 


29, 1972, at -- 


Q Approximately what time of the day was this? 
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A I believe that was in the morning. 
Q Where was this meeting? 
A That was at the Eon Corporation offices, I 


believe in Brooklyn. 


Q Who was present at. this meeting? 
A Mr. Anton, Mr. Coleman and myself. 
Q From time to time, was anybody else involved 


in the meeting or was it just the three of you? 
A Just the three of us. I met one or two other 
people there but the meeting was conducted among the three 


of us. 


re) Approximately how long did the meeting last in 


terms of time? 
A I would say an hour to two hours. 
Q And as best you can recollect, what was 
said by whom during the course of this meeting? 
MR. FELDSHUH: May I have a short voir dire, 
your Honor, with regard to this testimony? 
THE COURT: Why do you want a voir dire? 
MR. FELDSHOH: Because if this talk was the 
result of a settlement discussion of the issue involved, 
manifestly it is incompetent, if it is part and 
parcel of a settlement discussion of any dispute between 


Teledyne and Eon, and that's the only purpose for the 
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2 voir dire. 
=3 THE COURT: I don't think that is a proper 
4 objection. The purpose of the meeting is to show 
5 knowledge. 
. MR. FELDSHUH: Your Honor, I respectfully 
' submit that in the course of a meeting comments, the 
8 
thrust -- 
' THE COURT: Not if the purpose is to show 
10 knowledge. 
| 
il MR. FELDSHUH: I disagree with your Honor. 
2 THE COURT: If the purpose is to establish 
| 
| , 
" the truth of a position, then you would have a point. | 
| 
” I take it that is not the point. 
_ 
5 | MR. MITCHELL: That is correct, your Honor. 
" MR. FELDSHUH: I respectfully disagree with 
17 
your Honor. 
6 THE COURT: You have an exception. 
19 MR. MITCHELL: I may point out, your Honor, tha 
20 is prior to the initiation of any litigation proceedings 
21 . 3 
in this matter. 
22 : ‘. 
THE COURT: That is another problem. 
2 MR. MITCHEELL: Would you read the question. 
2 ; 
(Question read) 
25 


A Mr. Coleman explained to Mr. Anton the purpose 


SOUTHERN DIS) ICT COURT REPORTERS U.S. COURTHOUSE 


io) 


A 560 


hprl1o Kotts-direct 502 


of this meeting was to find out what happened to the 
money that was due Teledyne Continental Motors. Mr. 
Anton asked us if we knew the history of the corporation, 
ana -- 

Q Which corporation? 

A Eon Corporation, and explained the various 
division and the general arrangements of Eon Corporation. 
After that, T said that -- really what I was interested 
in was there was supposed to have been a particular kind 
of bank account set up for Teledyne Continental Motors 
to be paid. It was my understanding that money had been 
taken from that fund improperly, and I wanted to know 


where it went and how this came about. 


Q This is what you said to Mr. Anton? 

A This is what I stated to Mr. Anton. 

Q What was his reply? 

A He said he recognized this nd he was sorry 


about it, but he didn't see any purpose in pursuing what 


had gone on in the past, that we should concentrate on 


the present, and I asked again what had haprened to that mone, 


and he said it was used to pay other bills, that if he had 
not done that, if the corporation had not done that, 
the corporation had not done that, the corporation would 


have failed and evervbody would have been worse off. I 
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asked him if the officers and directors of Eon Corporation 
knew about this. He said yes, the directors had decided 
to do this and everybody knew. 

He then said that possibly we might be able 
to work something out on a stock arrangement, and wanted 
to explore and see if there was some situation that 
could be worked out proceeding from the present into the 
future and not to concentrate on the past. 

Q At that time did you know who the officers and 
directors of Eon Corporation were? 

A I didr't, until he gave me an annual report. 
I think it was for 1971, and I locked at the officers 
and directors on that document. 

f@) I take it you are referring to an Eon 
Corporation annual report? 

A Eon Corporation annual report. 

Q To the best of yourrecollection, did anything 
else occur during that meeting? 

MR. FELDSHUH: May I have that question? 

(Question read) 

A Mr. Coleman talked to Mr. Anton about numbers 
and this sort of thing that he was familiar with, how 
much money was due from Teledyne Continental from Eon, 


ana i think that was about the extent of it before we 
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returned to the hotel. 


Q Who returned to the hotel? 
A Mr. Coleman and myself. 
THE COURT: Not Mr. Anton? 
THE WITNESS: Not Mr. Anton. I believe 


Mr. Anton drove us to the hotel. 


ra) Which hotel was this? 
A This was the New York Hilton. 
Q Was there any arrangement at the time the 


meeting broke up at the date of June 29, for a further 
meeting? How was it left? 

A It was left open. We would take these 
messages back to our management and be back in touch 
with Mr. Anton. 

Q When you say take these messages back, what 
are you referring to? 

A I am talking about the fact that it was 
established the money was going out of the bank accoun:, 
that Mr. Anton wanted to propose some sort of an arrange- 
ment for Teledyne Continental to have stock in Eon 
Corporation. 

Q Do you recall iy discussion during that 
meeting as to the amount of money left in the Bank of 


America bank account? 
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A I believe there was some statement by Mr. Anton 
there was about $10,000 left in that account. When I 
questioned him about the account and tried to obtain 
further details about it, he said that the records were 
in California, and that this had previously been under the 
control of Mr. Leonard but that control had now been 
transferred to New York and to Mr. Anton, and that he 
still need :d the documents from the West Coast. 

QO And after you and Mr. Colem:n returned to the 


hotel room, did anything else occur with reference to the 


subcontract? 

A Yes. Mr. Coleman received a call from James 
Leonard. 

Q Were you present in the room at this time? 

A Yes, I believe we were both in Mr. Coleman's 
room at that time. And, Mr. Coleman talked to Mr. Leonard 


about the meeting he had had at Eon Corporation. 

Q You didn't hear anything that Mr. Leonard 
said at this time, did you? 

A No, I didn't. I was not on the telephone. 
And, I signaled *o Mr. Coleman that I wished to talk to 
Mr. Leonard when he was through, and Mr. Leonard had asked 
Mr. Colenan who the person was that had been with him to 


see Mr. Anton and Mr. Coleman explained that I was counsel 
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for Teledyne Continental Motors. 

When they were finished I did get on the 
telephone and talked to Mr. Leonard and he indicated 
he was sorry we had to meet under these circumstances 
and I said I also was very sorry because apparently 
because there was a substantial amount of money behind, 
and I asked him about the trust account that had been 
set up for Teledyne Continental Motors to be paid when 
the government had paid Eon. 

THE COURT: What words did vou use asking him 
that, as far as you remember? 

THE WITNESS: I think I asked him what 
happened to that special bank account that was s »posed 
to protect the funds for Teledyne Continental Motors 
when the money was paid by the government. 

THE COURT: You d*in't use the word “turst"? 

THE WITNESS: I probably didn't use that 
precise word, your Honor. 

And, he said he didn't like talking to 
attorneys and I said well, I -- he said those records were 
in New York, and I reflected the fact that I talked to 
Mr. Antcon, who had said that the records were in Cali- 
fornia and I said we seem to be moving back and forth 


and I need to know some definite information about those 
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bank accounts and what happened to that money. He aqaain 
reflected the fact. that he didn't like to talk to 
attorneys. I asked him if he had had control of the 
account at one time, and had written any checks and he 
said that he did. 

I said “Can you give me some infornation about 
what happened in the bank account while you had control of 
it?" 

And he said he didn't think he should have to 
tell me and I said, "I will get that answer, Mr. Leonard, 
either in court of in this telephone conversation." 

He became very irate at that point and said 
"You're not dealing with an amateur. I’m 55 years old 
and I'm a professional." He said "You're not going to 
stab me in the ass." 

He said that he could disappear so that I 
woulan't find him and I said "You may try to disappear but 
I will find you"and I said at that point "Do you think 
there is anything unfair about my question, L'm a man 
trying to find out what happened to some funds due us.” 

And he said he woulé not answer upon advice 
of his attorney, and he said "You're going to have to 
submit that question ir. writing." 


I said "Tf I submit the question in writing, 
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will you then give me that answer?" 


He said "I wouldn't give you any answers 


without talking to my attorney." 


I said "This appears to be as far as we could 


go in this converation" and hung up. 

THE COURT: When you said you were trving 
to find out what happened to this special account that 
was supposed to protect your company what did he say? 

THE WITNESS: His answer at that point was 
"I don't know because the records are in New York." 

THE COURT: He didn't make any comment on 
your phrase about protecting your company? 

THE WITNESS: No. 

Q Mr. Kotts, had you relayed ycur telephone 
number or the fact that you were staying at the Hilton 
Hotel to Mr. Leonard at any time prior to his call? 


A No. I had never met Mr. Leonard or 


communicated with him before that telephone call nor have I 


since then. 


Q To your knowledge, or in your presence, had 


Mr. Coleman informed Mr. Leonard that he was staying at the 


Hilton Hotel on that date? 
A No. As I recall it, I ti::» Homer Coleman 


was a little surprised at Mr. Leonara at the -- 
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THE COURT: Leonard had called you? 


THE WITNESS: Called Mr. Coleman. 


| 
@) Subsequent to this date, June 29, did you have 4 


any further connection with the problem between Teledyne 


Continental Motors and Eon? 


A I received a call from a Mr. Anton, on 
July 5th. 

Q 1972? 

A 1972. He had asked me had any progress 


been made, what was the position of Mr. Richardson, my 
superior, could we make some arrangement and I told him 
I had reporte it to Mr. Richardson. 

THE COURT: That was Mr. Anton you hari a 


conversation with? 


THE WITNESS: He called me, sir, yes. 
Q Where were vou when he called you? 
A I was in Detroit. He said his whole life's 


effort, his career was at stake and he had to pursue 


every possible avenue of keeping this going. I said excuse 


me a moment and I went and talked to Mr. Richardson and 
said this is Mr. Anton, do you care to talk to him or will 
you consider any arrangement other than being paid what 

to do and he said absolutely not, and I continued the 


conversation with Mr. Anton, and then he said to speak to. 
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9 || 

Mr. Richardson. 
ry I explained to him when I had excused 
‘ ' | myself before in the telephone conversation, I had talked 
; | to Mr. Richardson and I didn't want to hold out any 
, hope whatsoever of any solution in the payment of money. 
: He expressed his appreciation to my listening to him 
: and said he didn't understand their philosophy of going 
; back and keep pressing that issue when we should talk 
7 | aboutthe present, how to solve the problem and keep Eon 
0 
in business. 

12 

| Q During the course of this telephone conver- 
oat sation with Mr. Anton was there any discussion or 
? mention of the board of directors of Fon Corporation? 
A I asked him again about the bank account 
? decision. I said this belonged to Teledyne and it 
‘ was taken out of the account and you indicated that the 
4 board of directors had cognisance of this and approved it 
i. and his answer was yes, that was true but there was 
9 
F no sense going back plowing old ground again. 
n I tad asked him -- in the meantime we had done 
0 
9 some checking about who appeared to be maybe the principal 

‘5 people cf this and one was Mr. Simon Srybnik, and'I 

2. 
“4 asked him if he was a director and he said yes. 
25 
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and he stated at that time that they had and I asked him 


if Mr. Srybnik was on it and he said yes, and I said 


"Can you tell me what time he was on the executive 


committee"and he said at different times. 


Q Was there any further discussion about the 


executive committee? 


A No. It was very brief. 


THE COURT: When you said to him this was 


your money, Teledyne's money, what did he say to that? 


THE WITNESS: He said he recoqnized this 


and he was sorry about it, that this thing had happened, 


but he says there wasro use continuing to pursue that, 


we should try to sclve our present problems. 


MR. MITCHELL: I have no further questions, 


your Honor. 


THE COURT: Do you want a short recess to 


organize yourself? 
MR. FELDSHUH: Thank you, sir. 
CROSS-EXAMINATION 
BY MR. FELDSHUH: 
Q Mr. Kotts, you testified you met Mr. 
on June 28, 1972, in New York at the airport? 


A I believe that is correct, yes, sir. 


sours Mis: ic R ae Py meltl: 0 
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Q And from the airport you proceeded in the 
company of Mr. Coleman to the Hilton Hotel in the city 
here? 


A I believe that is correct. 


SOUTHERN IS ICT COURT REPORTERS 11S. COURTHOUSE 


a Srz 


mcepl Kotts-cross 513 
Q During the course of that journey or thereafter 
did Mr. Coleman discuss with you a letter written by mr. 
leonard, which letter is dated May 25, 1971? 
A I don't recall that he dia. 
Q Did he tell you that Mr. Leonard had written 
anything concerning a special account and its use? 
THE COURT: Are you trying to narrow him down 
to this particular conversation? 
MR. FELDSHUH: Yes, your Honor. 
THE COURT: Is it material whether this con- 
versation took place in this taxi ride? 
MR. FELDSHUH: Not necessarily. 
THE COURT: Did you ever have a conversation 
with him about this letter? 
THE WITNESS: I had a conversation at some time 
with somebody about the correspondence. 
Q Can you identify the "somebody" ? 
A No. I know that we eventually got copies of 


correspondence for our files. 


(@) Was that after the litigation started? 

A No, it was probably before the litigation. 

Q How soon before? 

Dp I can't tell you bow soon. Quite a bit before. 
Q You weren't in touch with this matter until vou 
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spoke with Mr. Richardson on or apout June 28, 1972? 
A That is correct. 


Q So that it is the fact -- 


ee 


THE COURT: He was in touch with it to the extent 
that he talked to Mr. Rouse. 
MR. FELDSHUH: Way back in May of 1971. 
Q «So that it is a fair statement, is it not, that 
between the episode in May, 1971, to on or about June 28, 
1972, you were not in touch with this Eon subcontract? 


A That is pretty much correct, yes, sir. 


Q Did Mr. Coleman have any files with him when he 
met you in New York on the 28th of June, 1972? 

A I don't recall any. 

Q Did he show you any papers at all during the 
occasion of that visit? | 

A I don't think he did. | 

Q Sir, when Mr. Rouse returned to Michigan did he 
present to you a copy of the purchase order, referring to 
Plaintiff's Exhibit 3 in evidence? 

A Sore place along the line -- 

THE COURT: When? 


Q In May of 1971 when Mr. Rouse returned to Michi- 


gan. 


THE COURT: In May of 1971 we are on now? 
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MR. FELDSHUH: Yes, your Honor. 
THE COURT: Okay. 
Q Did Mr.Rouse show you Plaintiff's Exhibit 3? 
A We eventually received a copy of the purchase 
order. I did, yes. 
Q From Mr. Rouse? 
a I believe it was from Mr. Rouse. 
Q I direct your attention, sir,to the last page 
of Plaintiff's Exhibit 3. You testified on your direct 


examination that you spoke with Mr. Rouse about the purchase 
order and dictated something to him about it? 
A Yes. 
Q Was the something that you dictated what appears _ 
to be on the last page of Exhibit 3? 
A I believe that that is what I dictated, yes, 
as far as the purchase order went. 
Q So that the material that appears -- and I now 
quote from the last page: 
“Attachment ‘Vendor Terms and Conditions’ are 
duly part of this purchase order" -- 
So everything on the cest of this page, includ- 
ing that heading, was dictated by you? 
A I don't think that heading was dictated to me. 


THE COUPT: You mean “by me"? 
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THE WITNESS: "By me." 


THE COURT: You said "To me." 

THE WITNESS: I'm sorry. I dont think that was 
dictated by me. I think starting with Article No. 2 down 
was probably my language. 

Q So, in addition to dictating to Mr. Rouse the 
agreement with reqard to tooling and parts, as you testi- 


fied, you did take up the subject matter of the purchase 


order? 

A Yes. 

O With regard to the words appearing in Articles 4, 
7 ane 11 -- you see those words in the ast paragraph of 


this exhibit? 
A Yes. 


@) Articles 4, 7and 11 refer, do they not, to the 


terms,the printed terms appearing upon the reverse side 
of the first page of the purchase order; is that correct? 
A I would say that is likely true, yes. 
Q When you dictated that to Mr. Rouse -- 
THE COURT: May I see that? 
MR. FELDSHUH: Here, your Honor. That is the 
reverse side of this page. Look at the very last para- 
graph on it, your Honor. 


THE COURT: You dictated Articles 4, 7 and 11? 
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THE WITNESS: Yes. I believe that is my dicta- 


tion also. 


Q And you dictated that to Mr. Rouse? 
A Yes, 
Q And it was in the course of dictating that to 


Mr. Rouse that you asked mr, Rouse, did you not, to look at 


Articles 4,7 ar 11 on the reverse side? 


A Yes, I think we were trying to discuss on the 


telephone these terms and conditions which I founda pretty 
confusing trying to do it by long-distance telephone. 
Q I'm sure you did,but, at any rate, it was <zhe 


terms and conditions that were on the reverse Side. Did 
Mr. Rouse read Article 4 to you and Article 7 and li? 


A I'm sure he would have either read them to me or 


given me the substance of them. 


Q You testified that you spoke with Mr. Rouse twice, 


I believe you said. 


A I think we had two calls on the ith; 


Q During the course of that day, I see. So it is 


the fact that in the course of your talk with Mr. Rouse and 


your making a judqment as to how this attachment should be 


orded that he discussed with you the terms and conditions 


on the reverse side? 


A That is correct. 


He probably read them to me, 


to 
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Q When Mr. Rouse said to you that Mr. Lewis, I 


believe you said -- 
A Yes. 


Q -- suggested a special ac~ount with regard to 
the payment cf moneys, did Mr. Rouse point out to you that 
the terms of payment appearing upon the first page were net 
30 days? Did he say that to you in words or substance? 
Just look at it, please. It is right here, sir. 


A I see. I think it is quite likely that that 


was pointed out. 


@) How long did the first conversation take, sir? 
A This is the one in May, on May 10th or 11th? 
Q I'm sorry, sir. I am now addressing you to 


the time when you started to dictate over the telephone to 
Mr. Rouse. 

A That was May llth. I would say that was a 
substantial period of time. It was more than a five or t2n- 
minute conversation. 


Q Because he was writing all of this considerable 


amount down? 


A He was writing and I was trying to find out more 


about the situation. 


THE COURT: That. isn't a very Satiys’ actory way 


to practice law. 
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THE WITNESS: Very true. 


Q Did Teledyne have any lawyers in Los Angeles in 


May of 1971, if you know? 


A I would assume they had them at the corporate 
office. 

Q Were che corporate offices of Teledyne in Los 
Angeles? 

A Yes. 

Q Is that the parent -- 

A That is the parent corporation. 

Q Had you ever been in touch with that corporate 


office from the point of view of the communications between 
the various subsidiaries of the parent and the subsidiaries 
coming forward and seeking aid from the people in the 
corporate office in Los Angeles? 

MR. MITCHELL: May I have the question read back? 
I didn't hear it all. 

MR. FELDSHUH: I will withdraw it. 

Q Was it the practice with reqard to communications 
between these various subsidiaries of Teledyne for those 
subsidiaries to seek out aid and assistance from the parent 
corporation in Los Angeles? 


MR. MITCHELL: Will you put a time frame on 


your question? 
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Q Now referring to 1971. 


THE COURT: To this period of 1971? 


MR. FELDSHUH: 497%. 


A From a legal standpoint we had policy guidelines 


a 


from the corporate legal office, but were given a fair amount 
of autonomy as far as the division detail problems were 
concerned. 

(@) Would you know if Mr. Rouse was aware of this | 
kind of arrangement as the head of five plants throughout 
the United States, as he testified? 


A I'm certain he knew they had a corporate office 


in Los Angeles. 


THE COURT: What is puzzling me, as it is puzzling 
counsel, is why didn't you get your California lawyer to 


handle this instead of trying to do it over the phone? 


THE WITNESS: I can't say. I don't know. In 
hindsight I wish I had, sir. 
Q Would you kindly look at Plaintiff's Exhibit Sis 


which is the agreement which is the inventory and tooling 
agreement. 
A Yes. 


Q I take it, sir, now that you have looked  t this 


agreement, that the general lanquaqe of this agreement was 


dictated by you to Mr. Rouse? 
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6 A That is correct. 
Q And no doubt that is what took a considerable 


amount of time, to take this over the telephone? 
A Yes. \ 

THE COURT: If contributory negligence were a 
defense yc''d be in fine shape. 

MR. FELDSHUH: Maybe, your Honor, when the time 
comes in our information, I do hope, your Honor, I may be 
able to persuade you in that direction. I certainly thank 
your llonor for giving me your Honor's insight inthat 
direction. 

Q Was Mr. Lewis the financial officer of the TCM 
Division; is that how that worked? 
A Yes, at that point I believe he was vice- 


president of linance. 


Q Was he located wherever TCM headcuarters were? 


A He was located in Muskegon, Michigan, where we hau 


a laree plant. 


Q You were located there, weren't you? 

A No, I was in Detroit. 

Q How far is Muskegon from Netroit? 

A It is roughly 2” miles. 

Q) I thought it was next door. I'm not familiar 


with the geography of Michiqan. 
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Did you have a discussion with Mr. Lewis after 


you tad spoken to Mr. Rouse concerning this financial 


arrangement? 

A I dont recall calling him on this specific sub- 
ject. I certainly talked to him on other things. 

Q Now, Sir, you testified that there was some 
talk about a finder's fee. Do you recall your testimony, 
Sis? 

A Yes. 

Q You testified as to the name Walper and said you 


may have talked about a finder's fee to Mr. Walper; is that 


correct? 
A Correct. 
Q Was that specific name, Mr. Walper, mentioned to 


you in that telephone conversation with Mr. Rouse on May 16, 
1971? 

A I believe it was. 

Q As I vecall yovr testimony, you testified that 
Mr. Rouse said to you American Marc wanted Walper tc have a 
finder's fee. No you recall your testimony, sir? 

A Yes. 

Q While you were speaking to Mr. Rouse on this 
subject, did Mr. Rouse tell you that on Friday, May 7, 197), | 


Mr. Walper and he had a conversation with regard to the 
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A Yes, that is correct. 

THE COURT: He got the $5 whether he consulted 
Or not. You do not know whether he consulted? 
THE WITNESS: That is correct. 

Q In the context of this kind of situation a finder 
need not render consulting services in order to earn his 
money; isn't that right? 

A I would guess in the strict sense of finder's 
fee that is correct. 

THE COURT: How did the consulting service happen 
to get into the contract? 

THE WITNESS: Very likely we put it in there in 
the event that we did need him in the situation someway 
or other, so that he at least would be obligated to do it. 

Q You don't know of your own knowledge, do you, 
Mr. Kotts, whether Mr. Walper had the aualifications to 
render consulting services with regard to the 1.5 kilowatt 
generator sets? 

A No, I do not know. 

THE COURT: Were those your words "consvlting 
services"? 
TUE WITNESS: I think they probably were. 
Q Sir, after May, 1971, did you have knowledge as 


to whether lir. Pouse and Mr. Leonard were in touch with each 


to 
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Q Addressing you te the contents of this letter, 
you will note, sir, that it is a quotation by Teledyne 
to sell to American Marc 1.5 kilowatt generator sets, 
do you not,’ sir? 
A Yes, sir. 
9) And you see that it also is a quotation setting 
forth a unit price of $334.50? 
A Yes. 
Q Now, sir,lookina down below that, there is the 
following quote with regard to the $334.50: 
"Included in the above price is $3.50 per unit 
awarded for your consulting fee." 
This is a letter addressed to Mr. M.J. Leonard. 
Sir, with regard to the payment of a consulting 
fee in the context as used there, yeu understood that to be, 
did you not, the same thing as a finder's fee? 
A I don't understand it now as being directed to Mr. 
Leonard for his consulting fee. 
9 You mean Annerican Mare would purchase something 


and then would get paid as a division of Eon for consultation 


on the buying of an article fron °- ‘? 

A The consultation and finder's ae we discussed 
it -- the only one that I was aware of, was the one to Mr. 
Walper. 


et 
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testified that he told you that there was a problem 
with regard to Walterboro and the money that was due to 
Walterboro from Eon. Was that the substance of the 
conversation? 
A That was the substance, yes. 
THE COURT: He didn't go into what the 
problem was? 
THE WITNESS: Not in detail, no. 
Q His instruction was or suggestion to you -- 
I withdraw the word instruction, in deference of your 
position as general counsel and a lawyer -- his suggestion 
was to you to communicate with Mr. Coleman and arrange 
to meet with him in New York? 
A Yes. 
THE COURT: According to your testimony those 
were instructions,not suggestions? 
THE WITNESS: Instructions, yes. 
MR. FELDSHUH: Your Honor, I want to 
lighten the blow. 
Q As you testified, Mr. Coleman and you attended 
at Mr. Anton’s office. Was this by prearranged apoint- 
ment with Mr. Anton, do you know? 


A I think Mr. Coleman had talked to Mr. Anton. 


Q And as your understanding was, as a consequence 


FT Ae +e, fey FAT ME PONTE AS 8: § COURT UE 
at C 


8 


8 


A 7 584 536 


hpr5 Kotts~-cross 


of this talk this date was made for you to be at 


-~ 


plant on June 29, 1972? 


A Yes. 

Q You said you met one or two other people than 
Mr. Anderson. Do you recall who those other people 
were? 

A I met Mrs. Anton and another gentleman, 


previously in passing, and I can't r2call his name. 


THE COURT: Mrs. Anton was at the office? 
THE WITNESS: Yes, she was at the office. 
THE COURT: Employed by the company, too, or 


did she just happen to be there? 
THE WITNESS: I think it was explained she 

".ad certain administrative and clerical duties with the 
company. 

Q You testified this conversation lasted one 
hour to two hours, something like that? 

A Something like that, yes. 

Q During the course of this conversation, did 
Mr. Coleman mention to Mr. Anton anything ahout a 

eiter that Leonard had sent in May of 1971 about a 

ban account. 

A I don't know that he mentioned a specific 


letter. Ne mentioned a bank account being estabiished. 
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Q But nothing about a letter? 


THE COURT: He said he doesn't remember. 


Q That is as far as you can recall? 
A That is correct. 
THE COURT: Are you in a position to say that 


he didn t mention a letter or you don't know one way 
or another? 
THE WITNESS: I don't know one way or 

arother. 

Q Who was carrying on th-: burten of the talk 
with Mr. Anton? You or Mr.Colé.wan? 

A Most of the discussion w~- being done Letween 
Mr. Coleman and Mr. Anton. 

Q And as far as your attendance was concerned 


and your presence was concerned, what didyou say, 


specifically? ” 
A What did I say? 
Q Ye sir. 
A Primarily what hap»ened to the money in this 


account and why wasn't it paid to Teledyne Continental 
Motors, where ‘did it go, who wrote the  . cks. This was 
the theme of my conversation with Mr. Anton. 

Q Sir, in response to each of those questions, 


what did Mr. Anton ¢ 1y? 


A 6 
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me He didn't have definite answers about who 
wrote the checks, the details of the account but said 
that the money had been paid to pay bills and other 
creditors, 

Q When he said that, was that -- when he 
replied to you in that fashion -- was that when vou said 
to him something about the hoard of directors of Eon? 

A Yes. 

Q Didn't he give you a financial statement 
of the company for the period ending, I take it, 1971? 

A Yes, he gave me an annual report or report. 

Q Did you ask your question before or after he 
gave you that annual report? 

A I don't recall. 

@) You used the word, with regard to the money, 
as I recall your direct testimony, that the money, when 


you spoke to Mr. Anton, "belonged to TCM"? 


A Yes. 

Q That was the word that you used, is that 
right? 

A Yes. 

Q Mr. Anton, during the entire course of this 


discussion, the one or two hours, he never used the 


words “belonged to," did he? 
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A That was my word. 
THE COURT: Did he challenge “he word? 


THE WITNESS: No, he didn't. He said he 
was sorry that it had happened. 
1] You stated to his Honor, I think, in response 
to one ofhis Honor's questions, you used the words 
"That is true." Do you remember using the words "That 


is true” with regard to te board of directors of Eon 


knowing about this? Do you remember using that? 
A I don't remember that nrhrase. 
.@] During the covrse of this discussion, were 


the names of any particular dir ctors mentioned before 
you got the annual report? 

A No. 

Q You had mentioned the name, during the 


course of your direct testimony, Mr. Srybnik. 


A Yes. 

Q Had you heard that name before that meeting? 
A Not before that meeting, no, sir. 

Q From whom did you hear about that? 

A My first knowledge of that name came from 


that meeting and I think reading the annual report, 


going over it and finding there was a debt owed, I believe, 


to Mr, Srybnik also from Fon. 
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Q That was the basis for your mentioning 
his name, sir, is that right? 

A Yes. 

Q You also used the words, with regard to Mr. 
Anton's statment to you, “he recognized this.” Do you 
remember using that phrase, sir, with regard to the money? 

A Yes. 

Q His statement with respect to he recognized 


paid to Teledyne from this special accouwnt, isn't that 
correct? 


A That it wasn't paid from the special account, 


Q Shouldn't have been paid to -- 
A To other creditors. 
Q And you had used the words this money 


and shouldn't have been paid to other people. 


shouldn't have been paid to other people? Was that your 
language at that time? 
A Yes. 
Q To this Mr. Anton, as I rmcall, replied it 
wasn't necessary because otherwise Eon -- 
| THE COURT: He recognized this. I take it 
you didn't mean to imply he said, "I recoqnize this.” 


You mean that was your inference from the way he reacted 
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to your statement. Would that be a fair statement? 
THE WITNESS: I told him we were upset about 

this money being -- 

Q You used that lanquage? 

A Yes, and he should heve paid us and the whole 
purpose was to protect Teledyne Continental setting up 
this bank account and this money was not properly used 


and he said "I know that," something te this effect 


"I'm sorry, but let's not go into history anymore. Let's 


go forward." 

Q Yor understood thathe was sorry the monev 
was used for somethng else and Teledyne was left there 
without being paid? 

A Yes. 

THE COURT: You are certain he used the 
words "I know that"? 


THE WITNESS: Yes. 


Q With wgard to his knowledge, sir, when he used 


the words "I know that" with regard to his knowledge, was 
it I know the money hasn't been paid to Teledyne? 

A I told him I thought it had been improperly 
used and paid to somebody else. 

Q But he didn't say toyou in words or substance 


"I know that it was improperly paid to somebody else." 


v 
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: A He didn't say that statement, no. 
3 Q And this comment that he made was in connec- 
4 tion with several items that you had mentioned, the 7 
5 | money, the account, and the use for payment of other debts 
6 | and so on? 
q | A Yes, taking the money out of the account. 
' Q Taking the aggregate of all the things vou 
7. ' have mentioned? 
10 | A Specifically the point of taking that money 
| out of a bank account and paying other people rather than 
2 | orem. 
ad | Q Thank you, sir. 
" THE COURT: What Mr. Feldshuh is driving | 
15 at, that might have been your ‘impression what he | 
6 answered, and I have to decide which. 
¥ THE WITNESS: My questions were related to | 
6 one subject, and thatwas the use of the funds out of 
19 this special separate account and in my displeasure with : 
20 him in trying to find out what happened. That was the 
ai subject being discussed. 
= Q When you met Mr. Coleman in June, had he 
3 stated to you that Walterboro had received payments out 
| of this special accounting aggregating $595,000, round 

25 


figures? 
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.@) When, if you recollect, did he terminate 
his employment relationship ith Teledyne? 


A I believe he terminated his employment in 


Ne EE 


January of 1973. 


Q You say a meeting thereafter took place at 


the offices of Fon Corporation, is that correct? 


A Yes, that is correct. 
r@) What was the date of this meet..iy? 
A July 17, 1972. 
Q Approximately what time in the day? 
A Tt was the a.m.,in the morning. 
Q Who were the people in attendance at this 
meeting? 
A Myself, Spencer Letts, Allen Herbert, 
Nicholas Anton, James Leonard and Odi’ Podell. 
THE COURT: Not Mr. Srybnik? 
THE WITNESS: No, sir. 
THE COURT: Who is the other .e] low? 
THE WITNESS: Odif Podell, who is the 


chairman of the 


THE 


THE 


board of Eon Corporation, I believe. 


COURT: And who else? 


WITNESS: Mr. Leonard and Mr. Herbert 


v 


of our corporate staff. 


Q Mr. 


Bank I may not have heard you 


— 
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making the same ruling? 


THE COURT: Yes. 


MR. FELDSHUH: And my exception, thank 
you, sir. 
Q Would you continue, Mr. Bank? 
A I believe I said I asked Mr. Antonwhat 


happened to our money, and what had happened to the trust 
fune that had been set aside for us. 
THE COURT: Did you use “ae word "trust"? 
THE WITNESS: I used the word "trust." 
A (Continui Mr. Anton said some of the 


money had been diverted out of the account. 


Q Wh. used the word “diverted”? 
THE COURT: If anyore? 
A Well, diverted is my word and I used the 


word diverted. I can't say for certain whether Mr. 
Anton had said taken out or removed. Diverted is clearly 
my word and whether he adopted it I'm not sure. 

Q The question I am asking is, the concept of 
monies wrongfully taken from the account,was this your 
inference from something Mr. Anton said or didn't say 
or cid this statement initiate from Mr. Anton. 

A No, I initiated the statement what happened 


to our money, and I believe his response was the money was 
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diverted out of the account. 


THE COURT: Tha's the point. 


552 


Did he use 


the word "diverted" or is that your recollection of the 


sense of it? 


THE WITNESS: It is my recollection 


of the sense of what he said. 


THE COURT: You can't remember the word 


coming out of his mouth? 


THE IWTNESS: No, I can't. 


He might well 


have said took the money out of the account. 


Q What else, sir, occurred during this 
meeting? 
A I said -- well, at this point I was rather 


animated and upset and my words were something like 


"My God, how could monwy be taken out of our trust 


account, that is our money. How could something like that 


happen," and I used the figure like half a million 


dollars possibly had been removed. 


He said,: "We only took out $300,000, no 


more was taken out." 


I said, “How could something like this 


accidentally happen?" 


He said it was not an accident. He said 


the board of dirctors authorized this ~oney to be taken 
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53 
out of the account. He said it simply was not an 
accident. 


I said “What happened to the money?" and 
he said, it was only $300,000. He swore -- he said 
"I swear we took no more than $300,000 and thatis all." 
I was using a larger figure. He said "No more than 
$300,000. We used it to pay taxes and other 
miscellaneous ir isbtedness or creditors." 

And I said “Who was paid, who got this 
money?" 

He said "I don't have the books end records 
here so I can't discuss that.” 

I said, “Where are! the books and records?" 

He indicated that the books and voici were 
in California. I had been informed by Mr . Kotts that 
Mr. Leonard had told him that the books and records 
were in New York. When J spoke with Mr. Leonard he told 
me the books ard? records were in New York. 

I confronted Mr. Anton with that statement 
of Mr. Leonard's and Mr. Anton said “Maybe they are in 
transit." 

I told Mr. Anton I had been advised by Mr. 
Coleman he had heard they were in Nev ‘York maybe as much 


as a month ago and Mr. Anton said “Maybe they're in the 
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basement, in a big box, many of them are in transit and I 
just don't have that information and I am not the one 
who would reall have thatinformation." 

I asked him who would have the information 
and he said there was a financial man who handled the 
financial matters for Eon. I asked who that was 
and he said Mr. Waller, and he said that Mr. Waller 
was not available, and that the money was paid out 
as he stated, a hundred thousand for taxes and two hundred 
for miscellaneous creditors. 

Q Did anything else occur during the course 
of that meeting? 

A Well, I said at one point, I indicated we 
still would like to see Mr. Srybnik, and Mr. Anton and Mr. 
Podell excused themselves and left the room. We were 
left with Mr. Leonard. 

THE COURT: Had Mr. Podell said anything 
up to this point? 

THE WITNESS: I don't recall him 
saying anything, your Honor, other than hi, how ere 
you, the introductions. Mr. Anton was doing, it seemed 
lik., most of the talking as far “et recollect. I 
turned to Mr. Leonard when they left, and I said -- 


MR. FELDSHUH: Your Honor, this is now of the 
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indicated the we could possibly set up a meeting the next 
day, and I think @ that point Mr. Anton then walked 
us across the freeway somewhere and guided us to a 
cab stand or helped us hail a cab. That was pretty 
much the meeting excep’ the discussion with Mr. Leonard. 
Q Was there a meeting held the next day? 
A July 18th in the a.m. we had a meeting 
at the law offices of Feldshuh and Frank. In attendance 
were the same people that had attended the prior 
meeting, with the addition of, I think, Martin Frank, 


Esq., and Simon Srybnik. 


MR. FELDSHUH: Sidney Feldshuh was not 
there? 
THE WITNESS: He was not there. 
Q Were there any discussions concerning 


cuyment or non-payment under the subcontract at this 


meeting? 
THE COURT: You have the same exception. 
MR. FELDSHUH: Thank you, sir. 
A Yes. We started out, I told Mr. Srybnik we 


were pleased to see him in attendance and I said that 
yesterday Mr. Anton had indicated that the funds had 
been diverted from our trust account at the direction 


and authorization of the board and consequently we 
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were now looking to the board for reimbursement. 

Q Aid again, this was your language? 

A I said this to Mr. Srybnik. 

} THE COURT: You used the words "diverted" 
and “trust"? 
THE WITNESS: Yes, this is all my speaking. 

Mr. Srybnik didn't say anything, or I don't recall the 
response but Mr. Frank said this was sert of backward 
thinkingand if we want to progress in the matter let's 
look to the future and see what we can resolve. Then, 


he again went into a discussion similar to the discussion 


that Mr. Anton had delivered and Mr. Anton again partici- 


pated trying to offer some sort of equity participation in 
the company. 
At this point Mr. Letts, who's not too 

animated, did get upset and said, “We have continued 
to tell you, we're not interested in.that. If that's 
all we can talk about, we have nothing to talk about.” 

Q Mr. Bank, was there any further diecussion 
on that day, concerning the special bank account or “% 
use of funds or anything like that? 

A No, other than my initial statement, we sort 
of discontinued that line. They were not very respxu isive 


to that. 
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THE COURT You don't remember anything Mr. 
Srybnik said? 
THE WITNESS: Other than hi llo. We did 
ask him some questions but I believe Mr. Frank spoke most 
of the time and Mr. Anton. 
Q On the occasion of the meeting the day 
before, Mr. Bank, July 17, I believe, at the offices 
of the Eon Corporation, was any discussion had as to the 
use of the moni+r3s that you alleged had been taken from the 
special account, cthac is, the use by Eon or American Marc? 
A Yes. 
MR. FELDSHUH: Objection. Already asked 
and answered. 


MR. MITCHELL: ‘fhis is prefatory to a 


question I am < y to ask next. 
MR. FELDSHUH: All right, I'il sit down. 
A We asked what happened to the money, we 


asked where the monies went. Mr. Anton indicated, as I 
told you, the hundred thousand, and the two hundrec 
thousand, we asked for a further breakdown on tha. 

I asked if officers' salaries might have been paid, if 
Mr. Leonard was still on salary I believe at that tim, 
as a consultant or employee. There was some continuing 


arrangement. 
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And he said -- the response was "We paid other 
creditors." 
CQ Was there any statement made by Mr. Anton 


indicating what would have happened had these diversions, 


as you call them, had not been paid? 


MR. FELDSHUH: I object to that question as 
to form, your Ho:or. May I have the question again? 
THE COURT: Would you read the question. 


(Question read) 
MR. FELDSHUH: “Would “ave happened," 
I submit the question should » = ¢id Mr. Anton say anything 
if the diversion had not been .ade, as he calls it. 
It's highly speculative. 
THE COURT: Pid Mr. Anton say what he 
thought would have happened. That's the question. 
This witness is not being asked to speculate. Mr. 
Anton may have been. 

A When he originally told me that the money had 
been diverted from our account, that's when I reacted in 
a rather animated fashion and said "My God, how could 
that happen?" and his response was "We had to stay alive, 
that was our only choice." 

The words were "We had to stay alive" or 


"We had to keep alive." 
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Q Was there any discussion had during the course 
of this meeting as to the rights of having Teledyne 
paid prior to any of the other creditors of Eon or its 
merican Mare division? Do you recall any language 
said by any of the parties on this topic? 
THE COURT: Which meeting? 
MR. MITCHELL: The first meeting, your Honor, 
on te }*th. 
A Well, when we talked about how this happened 
Mr. Anton was rather. contrite. He admitted it had 
happened, he said he was sorry that it had happened, but 
again he said that he had no choice, that he simply 
had to stay alive. So, he did this to me, that the money 
had been taken out, and he indicated that we had a right 
to receive it first. 
MP. FELDSHUH: I move to strike that as 
not responsive. 
THE COURT: What words did he use to indicate 
that? 
THE WITNESS: Your Honor, it's possible I 
could read something into this, but when I said we had 
a trust account, we were to receive this money, how 
could it have gotten out, Mr. Anton would say "I'm very 


sorry, we simply had no choice, we had to pay other 
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creditors." 


MR. MITCHELL: I have no further questions. 
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THE COURT: I take it there is no redirect? 
MR. MITCHELL: No, there is not, your Honor. 
1 just wanted to direct your attention to the top of page 
34, which I will read to you. This is the immediately 
succeeding questions and answers start.iig at line 2: 

"Q That was not diverted? 

"A Taken out of the account. Okay? And he may 
have said diverted. Okay? 

"6 And he may not have? 

"A He may not have. He acknowledged that a wrong 
had been committed." 

MR. FELDSHUH: Just one question now. 

Q The words that he acknowledged that a wrong had 
been committed,those are your words, are they not, as you 
testified on the deposition? 

LY No, but he said, "I'm very sorry." 

Q That is all he said, "I'm very sorry." in that 
context; is that right? 

A in what context? 

Q In the context of some kind of -- 

THE COURT: I think you have established that. 
MR. FELDSHUH: Good. Thank you very much. 
I'm finished. 


(‘.1tness excused.) 
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MR. MITCHELL: I have no further questions. 
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